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2101 Hadwen Road,  
Mississauga, ON, L5K 2L3 

Tel: 416.595.2720  
 Fax: 416.595.2710 

        www.bayshore.ca 
March 28, 2023 

Consultation Secretariat  
Workplace Safety and Insurance Board (WSIB) 
Consultation_Secretariat@wsib.on.ca 

Re:  Bayshore HealthCare Response to the WSIB Communicable Illnesses Policy Consultation 

Bayshore HealthCare welcomes the opportunity to comment on the WSIB Ontario draft 
Communicable Illnesses Policy Consultation.  Although WSIB states that the policy is “not a 
change in direction” and the policy “provides detailed and clear guidance about how 
entitlement in communicable illness claims has been, and will continue to be, adjudicated”. 

Bayshore believes that additional clarity is required regarding the key points outlined below. 

Specifically, our concerns address three topics: 

1. The process for confirmation of the illness
2. Clarity around where and how the claimant was exposed
3. The length of time communicable disease claims will impact company insurance

premiums

The policy requires that all claimants document their illness either through confirmation from a 
laboratory test or from a formal diagnosis made by a qualified health professional. Bayshore 
believes that taken in isolation, this requirement is insufficient to prove communicable disease 
illness. For example, there are no laboratory tests available for common communicable 
diseases such as influenza or the common cold. Further, in the absence of laboratory validation, 
doctors or other health professionals will not be able to confirm an illness based solely on 
symptoms as many illnesses exhibit common symptoms. There will also be instances where 
physicians who are asked to write medical notes by a patient to support a claim, may agree to 
write these medical notes without sufficient clinical evidence. Unless there is a laboratory test 
that can be administered with high results accuracy, a confirmation of a communicable disease 
will be unreliable. Bayshore recommends that WSIB identify the tests that are acceptable for 
confirmation of specific diseases.   

Communicable diseases, by their very definition, are highly contagious and spread easily 
throughout the community. How would it be possible for anyone to truly determine whether an 
individual was infected with influenza while taking the bus to work or whether the infection 
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occurred in their place of work? Infections can occur in any area or workplace such as a third-
grade classroom or even the emergency department of a hospital. Allowing this decision to be 
made by an assessor invites variability to the process if the only data inputs include 
transmission routes, opportunities for exposure and frequency of potential exposure.   
 
From Bayshore perspective, it is critical to note that a home care worker may spend a half to 
two-thirds of their day either travelling or in activities outside of direct patient care where 
exposures can also occur.  In this regard, it becomes even more difficult to determine the 
origination of the illness.  The requirement and practice of wearing personal protective 
equipment (PPE) would also be a significant factor in determining workplace exposure. 
 
Bayshore recommendation specifically related to communicable diseases is to apply the 
criteria in very specific circumstances such as: 
 

1. Declaration of a Public Health Emergency related to a communicable disease 
2. Declaration of a confirmed outbreak in a place of work 
3. Exposures limited to remote or confined workspaces (such as agricultural workers 

who live together) 
4. Illness from communicable diseases not commonly found in the community  

 
Where these conditions do not exist, there will never be sufficient evidence of transmission in a 
specific work setting.   
 
Additionally, if exposures and claims occur during a Public Health Emergency, it is likely that this 
emergency condition will be time-limited in nature. Claims processed for a specific year will 
impact premiums for the following eight (8) years or even longer (6 years with actual financial 
impact), even if the emergency condition or illness transmission no longer exists.  
 
Bayshore recommends that WSIB revisit or amend this policy to contain the time period for 
which an impact to premiums occur – such as 12 months following the end of an Emergency 
Order condition. In addition, since many of these exposures will be beyond the control of an 
employer, Bayshore recommends keeping the costs collectivized for this period of time or 
alternately report these costs on a standalone basis and implement plans to offset this cost 
for employers.   
 
Bayshore recommends that the Ministry of Labour (MOL) develop a streamlined process 
during a declared emergency or a Public Health Outbreak to track exposures in order to 
reduce separate reports and excessive visits with MOL inspectors for every singular exposure.   
 



 

 
 

Finally, Bayshore recommends that any claims be closed once the “main symptoms” of the 
condition have been resolved. 
 
Given the possible variability in disease state, exposure and claim management, it will be critical 
to ensure that all adjudicators are trained consistently and with regularity to ensure variability 
of claims approvals and processing is limited. 
 
Bayshore appreciates the opportunity to provide our recommendations to The Workplace 
Safety and Insurance Board’s Policy and Consultation Services Division (PCSD) regarding the 
policy consultation on the WSIB draft communicable illnesses policy.  We would be pleased to 
meet to review these recommendations. 
 
Yours Sincerely, 

 

Stuart Cottrelle  
President 
 
Cc:  Janet Daglish, National Director, Business Development & Government Relations 
 Andrew Anderson, Director, Occupational Health and Safety 
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or open any attachments, unless you recognize the sender and know that the content
is safe. If you are unsure or believe that you were the target of a phishing attempt
please contact IT Security at ITSecurity@wsib.on.ca as soon as possible.

From: Andrew Anderson
To: Consultation Secretariat
Subject: thoughts regarding the communicable disease OPM
Date: Thursday, February 16, 2023 4:15:46 PM
Attachments: image001.png

Folks,
 
I have just two comments regarding your communicable disease policy.

 
1. In the ‘Entitlement Criteria’ – you should consider including another bullet such as ‘the worker

was compliant with the required Personal Protective Equipment (PPE) and still contracted the
known communicable illness while in the course of employment’.

2. Table 1 – More emphasis that you have only included a few examples as they did not include
some of the common ones we see in health care such as TB,C-Diff, MRSA, Blood Safety etc.  

 
Questions, please call.
 
Andrew Anderson

 
 

Andrew A. Anderson
Director Occupational Health and Safety
Bayshore HealthCare
2101 Hadwen Road, Mississauga, ON, L5K 2L3
T: 905.822.8075 Ext 32279
Mobile: 416.738.8773
E: aanderson@bayshore.ca / www.bayshore.ca
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Workplace Violenc

Bayshore Health Care is committed to the prevention
of Workplace Violence & Harassment by providing a
safe work environment for those who work within its’
many facilities, and in our client’s homes. Bayshore will
not tolerate any acts of violence & harassment and will
take all reasonable and practical measures to prevent
and protect employees from acts of violence,
threatening, harassing or abusive behaviours.

Bayshore’s responses to Workplace Violence &
Harassment can range from verbal warnings,
clinical interventions and/or Police involvement to
correct and protect employees and clients from
unwanted and inappropriate behaviours.

Workplace
Violence
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March 28, 2023 

Consultation Secretariat 
Workplace Safety Insurance Board 
 
Sent via email: consultation-secretariat@wsib.on.ca 
 
Dear Workplace Safety & Insurance Board Consultation Secretariat: 
 
Canadian Manufacturers & Exporters (CME) appreciates the opportunity to provide feedback to the 
Workplace Safety & Insurance Board’s (WSIB) “Communicable Illnesses Policy Consultation”. 
 
The Importance of a COVID-19 Specific Policy 

CME recognizes the tremendous work done by the WSIB to develop a framework for efficiently 

adjudicating COVID-19 pandemic claims.  While CME appreciates that the development of a COVID-

19 specific policy was not doable during the actual pandemic, we support the need to develop a 

COVID-19 policy now to codify adjudicative practices used by the WSIB during the pandemic, and to 

add clarity to the adjudication process for COVID-19 cases.  

As an overall comment, CME believes that the draft Communicable Illnesses Policy is too broad in 

covering various types of illnesses which have different modes of transmission. CME would suggest 

that, in addition to a COVID-19 specific policy, the WSIB develop separate policies to address 

different types of non-COVID-19 communicable illnesses more clearly. We believe that a specific 

COVID-19 policy will provide an opportunity to clarify whether the WSIB will accept the results of 

rapid tests for COVID-19 claims (which is not something that would apply to all communicable 

illnesses mentioned in the policy). Furthermore, having a separate policy for COVID-19 could give the 

WSIB an opportunity to provide additional clarity on how COVID-19 claims, including long COVID-19, 

will be adjudicated by the WSIB. 

 

The Importance of a Diagnostic or Positive Test Result to Establish the Presence of COVID-19 

On the issue of confirming a positive result for contracting COVID-19, the WSIB is proposing that the 

following will generally be necessary to establish the worker has, or had, a specific communicable 

illness at the relevant time:  

• laboratory confirmation of current infection (e.g., positive laboratory or diagnostic test, or 

result), or  

• a diagnosis by a treating health professional qualified to provide such a diagnosis based on 

a clinical assessment of the worker during the period of illness. 

 

However, the WSIB is also proposing that a claim for a communicable illness may be adjudicated in 

the absence of laboratory or clinical evidence from the relevant time indicating the existence of a 

current infection in the worker if the worker has or had a legitimate reason for not seeking health 

care or laboratory testing during the period of illness such as: the period of illness is short-lived (i.e., 



 

2 
 

24 - 48 hours); or the worker cannot access or does not qualify for diagnostic testing; or a laboratory 

confirmation is not available for the communicable illness. 

CME does not support the WSIB’s proposal that the adjudication of a COVID-19 claim may proceed in 

the absence of laboratory or clinical evidence.  Such adjudication proposal would fail to satisfy the  

WSIB’s legislative requirement for meeting one of three criteria for establishing entitlement to 

benefits: that of proof of an injury or illness. We believe this is critical to satisfying the WSIB’s own 

stated entitlement criteria that “the worker contracted a communicable disease”. We maintain that 

anything short of a diagnostic test result or positive laboratory result brings into question whether 

the communicable illness even existed. The entitlement criteria requiring the presence of a 

confirmed injury, illness or disease was one of the founding principles of the establishment of a 

compensation system, which dates back to 1914 when the system was created. CME believes that 

not requiring either a positive laboratory result, or a diagnostic test result, fails to establish proof of 

any illness, injury or disease. 

CME does not believe that the WSIB should allow exceptions to the need for evidence of current 

infection for COVID-19 claims.  Given the wide availability of rapid tests the general public can access, 

there should be no barriers to having the diagnostic test result needed to confirm whether the 

worker has in fact contracted a communicable illness. 

Importance of determining if the Communicable Illness was contracted in the course of 

employment 

The second eligibility criterion for determining entitlement to WSIB benefits is confirming the 

Communicable Illness was contracted “in the course of the employment”, meaning the decision-

maker is satisfied that the worker was exposed to and contracted the communicable illness while at 

the workplace, or during working hours, or while performing a work-related duty or an activity 

reasonably incidental to employment. Determining whether a worker contracted a communicable 

illness while “in the course of employment”, as opposed to outside of that employment, would 

require the decision-maker to gather and weigh the evidence related to potential work-related and 

non-work-related exposures to the communicable illness. 

CME again stresses the importance of establishing that the Communicable Illness was contracted 

while in the workplace, working (“in the course of the employment”). CME supports the WSIB’s 

proposal of considering all the evidence related to potential work-related exposure. While enquiring 

about non-work-related exposure is important, the decision maker should not consider the absence 

of any non-work-related exposure as confirmation that the communicable illness was contracted at 

work, as the reporting of  non-work-related exposure is not easily verified by decision makers. 

Determining the Communicable Illness arose out of the employment 

The 3rd eligibility criterion which a decision maker must consider to determine if a claim is allowable, 

is to  determine if a communicable illness “arose of the employment”. To satisfy this criterion, the 

WSIB must determine that the worker’s employment made a “significant contribution” to contracting 

a communicable illness which it does by considering: whether the employment placed the worker at 
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an increased risk of contracting the communicable illness as compared to the risk experienced by the 

general public during ordinary or routine activities of daily living; and whether the communicable 

illness was contracted by the worker from exposure that occurred “in the course of their 

employment” as a result of the identifiable increase in risk. Decision makers consider both the risk 

factors that are associated with the worker’s occupation or job as well as the individual 

circumstances that led to the worker contracting the communicable illness. 

CME supports the WSIB’s proposed use of the “significant contribution” requirement to determine if 

the communicable illness “arose out of the employment”. Again, the premise of the workplace 

compensation system is to compensate for lost time and health care benefits for illnesses or injuries 

arising in the workplace, and workplace connection and dominance is critical. 

Community-acquired communicable illnesses 

Regarding community-acquired communicable illnesses, such as influenza, the common cold and 

COVID-19, the WSIB is proposing that a worker who contracts one of these communicable illnesses in 

the course of the employment is generally not entitled to benefits unless the worker's employment 

increased their risk of contracting the communicable illness in some additional way.  

CME supports the WSIB’s proposed approach, that a worker who contracts one of these 

communicable illnesses “in the course of the employment” is generally not entitled to benefits 

unless the worker's employment increased their risk of contracting the communicable illness . 

However, we are concerned with the suggestion that entitlement may be granted if the worker’s 

employment contributed to the illness in some “additional way”. We propose that the WSIB provide 

more clarity, by way of additional examples, of what is meant by the “additional ways” that a 

worker’s employment increased their risk of contracting the communicable illnesses and when such 

claims would be allowed or denied. 

As we stated in our earlier remarks, the issue of community-acquired communicable illnesses is a 

good example of why the Communicable Illnesses policy should be separated into 2 if not 3 different 

policies.  A point in case is reference to the common cold, which should not be included in this 

discussion as allowance of such cases will be very rare. To include reference to the common cold 

would suggest the WSIB is considering allowing it in more circumstances than has been historically 

the case. 

Furthermore, CME agrees that this section of the draft policy should be updated to indicate that in 

determining entitlement for a community-acquired communicable illness the WSIB will consider 

whether opportunities existed for exposure to, and transmission of, the communicable illness both 

inside and outside of the worker's employment. This is important as community acquired 

communicable illnesses are a fact of life and the workplace should not be responsible for costs for 

such community acquired illnesses. While this is indicated more broadly earlier on in the policy, since 

the policy addresses these community-acquired illnesses differently than other communicable 

illnesses we believe it would be helpful to clarify that this factor will be considered even if the 
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worker's employment increased their risk of contracting the communicable illness in some additional 

way. 

Removal of the Reference to the Common Cold  

CME proposes that the reference to the common cold be removed from this policy entirely. As stated 

by the OEA in its submission, due to the potential prevalence of the common cold in the community 

generally, it would be a rare circumstance where it could be established that the common cold arose 

out of and in the course of a worker’s employment. By contrast, according to WSIB statistics1 there 

have been over 55,000 allowed COVID-19 claims since the start of the COVID-19 pandemic. 

Furthermore, unlike COVID-19 and influenza, the common cold is not tracked by Public Health 

Ontario, nor are outbreaks declared by public health officials. In reviewing influenza cases that have 

been before the Workplace Safety and Insurance Appeals Tribunal (WSIAT), in a number of those 

cases2 there was a declared outbreak in the worker’s workplace, and this appears to have factored 

into the WSIAT’s decision to allow the claim.  

By including an illness such as the common cold in the draft policy, the current wording could be 

interpreted to suggest that claims for the common cold could be broadly allowed by the WSIB for 

workers working in certain settings (e.g., health care). Furthermore, this wording may encourage 

workers to file a claim for the common cold with the WSIB if they:  

 

- feel their employment increased their risk of contracting illness in some way,  

- have some symptoms of respiratory illness (such as a cough, sore throat and runny nose),  

- need to isolate at home due to the current public health guidance that is in place 

regarding staying home when sick3,  

- and cannot work from home due to the nature of their work. 

 

Leaving the common cold reference in this policy will also result in confusion for employers as to 

when they are required to file a Form 7 for a worker who has COVID-19, influenza, or the common 

cold. If the WSIB keeps the common cold reference, CME proposes that more guidance is needed for 

employers as to when they are required to file a Form 7. In the absence of such guidance, it is likely 

that some employers will be unclear or confused about when a Form 7 is required if their worker has 

COVID-19, influenza, or the common cold as these illnesses can be prevalent in the general 

population. Since the WSIB may levy penalties or charge employers with an offence for not meeting 

their reporting obligations, it is important that employers clearly understand how those obligations 

apply in this context.    

 

 
1 https://safetycheck.onlineservices.wsib.on.ca/safetycheck/explore/additional/provincialDownloads?lang=en 
2 For example, see WSIAT Decision 47/22, Decision 58/17, Decision 1365/14. 
3 https://www.ontario.ca/page/protection-covid-19-and-other-respiratory-
illnesses#:~:text=If%20you%20have%20symptoms%20of%20COVID%2D19,have%20not%20developed%20additional%20sy
mptoms 

https://safetycheck.onlineservices.wsib.on.ca/safetycheck/explore/additional/provincialDownloads?lang=en
https://www.ontario.ca/page/protection-covid-19-and-other-respiratory-illnesses#:~:text=If%20you%20have%20symptoms%20of%20COVID%2D19,have%20not%20developed%20additional%20symptoms
https://www.ontario.ca/page/protection-covid-19-and-other-respiratory-illnesses#:~:text=If%20you%20have%20symptoms%20of%20COVID%2D19,have%20not%20developed%20additional%20symptoms
https://www.ontario.ca/page/protection-covid-19-and-other-respiratory-illnesses#:~:text=If%20you%20have%20symptoms%20of%20COVID%2D19,have%20not%20developed%20additional%20symptoms
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Influenza Cases 

It is unclear to CME why influenza cases are being considered for inclusion in this policy when they 

are currently being adjudicated in the Occupational Disease Adjudication Branch as an occupational 

disease. CME proposes that influenza cases be addressed in a separate, non COVID-19 policy, 

Communicable Illnesses policy or remain being adjudicated by the Occupational Disease Adjudication 

Branch. 

Closing Remarks 

CME supports the need to codify into policy the COVID-19 adjudication practices which the WSIB 

implemented during the COVID-19 pandemic, and proposes the need to create separate policies for 

dealing with non-COVID-19 communicable illnesses.  

We also maintain that the guiding principles of entitlement, namely the presence of an illness or 

injury, contracted “during the course of”, “and arising from”, the employment, should remain the 

corner stone of the communicable illnesses policy. 

CME maintains that the policy should remove reference to the common cold and to influenza. 

CME is always available to provide any necessary clarity or elaboration of the points we have made in 

our submission. 

Regards, 

 

Maria Marchese 

Director, Workplace Safety & Compensation Policy 

CME Ontario 



 
        
Members:                Ford Motor Company of Canada, Limited                General Motors of Canada Company                Stellantis (FCA Canada Inc.) 

   Date 

March 28, 2023 
 
 
 
Mr. Christopher Misura 
Manager, Policy and Consultation Services 
Workplace Safety and Insurance Board 
200 Front Street West 
Toronto, Ontario M5V 3J1 
 
Subject:  Communicable illnesses policy consultation 
 
Dear Mr. Misura: 
 
The Canadian Vehicle Manufacturers’ Association (CVMA) representing Ford Motor Company of Canada, 
Limited, General Motors of Canada Company, and Stellantis (FCA Canada Inc.) appreciates the opportunity to 
review the WSIB’s draft Communicable illnesses Operational Policy.  Our feedback on the draft policy follows. 
 
CVMA members recognize that the WSIB is proposing a Communicable illnesses Operational Policy that is 
intended to reflect both the Board’s history of adjudicating communicable illness claims and recent experiences 
from the COVID-19 pandemic.  While such a policy is intended to provide clarity and transparency, we share the 
comments outlined by the Office for the Employer Advisor (OEA) and concerns that the proposed policy is very 
broad and some of the proposed language does not provide sufficient clarity.   
 
We support the OEA suggestions regarding the language in the section “Community-acquired communicable 
illnesses” and providing specific explanations and examples on the types of situations the WSIB would view as 
increasing the risk of contracting the communicable illness “in some additional way” and providing clear 
indication in the policy regarding consideration of potential exposure to a communicable illness outside of the 
workplace.  Clear language and examples would assist in enhancing consistency in decision making and 
provide better guidance to workers and employers.  We also support removing the reference to the common 
cold from the Communicable illnesses Operational Policy as this term could lead to confusion and unintended 
consequences.  
 
The WSIB may wish to consider a series of more targeted policies to clearly address different types of 
communicable disease, recognizing the need to balance administration and management of multiple policies 
and providing sufficient specificity and clarity.  In addition, we would support the development of additional 
guidance on when a Form 7 would be required for COVID-19, influenza, or other communicable diseases 
subject to the policy.  This is important in ensuring that employers clearly understand reporting obligations and 
avoids potential penalties based on unintentional misinterpretation. 
 
We look forward to understanding how the WSIB will be addressing the concerns identified.  Should you wish to 
discuss our comments, please do not hesitate to contact me directly at 416-560-0167.   
 
Yours sincerely, 

 
Karen Hou 
Director, Vehicle and Workplace Safety 
 
cc:        Consultation_Secretariat@wsib.on.ca  

Canadian Vehicle 
Manufacturers’ Association 
Association canadienne 
des constructeurs de véhicules 
 
116 Albert Street 
Suite 300 
Ottawa, ON K1P 5G3 
 
Tel: 416-364-9333 
info@cvma.ca 
www.cvma.ca 

 

 



www.CarePartners.ca 

1.866.288.4788 

Head Office 
 139 Washburn Drive 

Kitchener, Ontario N2R 1S1  

March 27, 2023 

Consultation Secretariat  
Workplace Safety and Insurance Board (WSIB) 
Consultation_Secretariat@wsib.on.ca 

Re:  CarePartners Response to the WSIB Communicable Illnesses Policy Consultation 

CarePartners welcomes the opportunity to comment on the WSIB Ontario draft Communicable 
Illnesses Policy Consultation.  Although WSIB states that the policy is “not a change in direction” 
and the policy “provides detailed and clear guidance about how entitlement in communicable 
illness claims has been, and will continue to be, adjudicated”.  

CarePartners believes that additional clarity is required regarding the key points outlined 
below. Specifically, our concerns address three topics: 

1. The process for confirmation of the illness
2. Clarity around where and how the claimant was exposed
3. The length of time communicable disease claims will impact company insurance

premiums

The policy requires that all claimants document their illness either through confirmation from a 
laboratory test or from a formal diagnosis made by a qualified health professional. CarePartners  
believes that taken in isolation, this requirement is insufficient to prove communicable disease 
illness. For example, there are no laboratory tests available for common communicable diseases 
such as influenza or the common cold. Further, in the absence of laboratory validation, doctors 
or other health professionals will not be able to confirm an illness based solely on symptoms as 
many illnesses exhibit common symptoms. There will also be instances where physicians who 
are asked to write medical notes by a patient to support a claim, may agree to write these 
medical notes without sufficient clinical evidence. Unless there is a laboratory test that can be 
administered with high results accuracy, a confirmation of a communicable disease will be 
unreliable. CarePartners recommends that WSIB identify the tests that are acceptable for 
confirmation of specific diseases.   

Communicable diseases, by their very definition, are highly contagious and spread easily 
throughout the community. How would it be possible for anyone to truly determine whether an 
individual was infected with influenza while taking the bus to work or whether the infection 
occurred in their place of work? Infections can occur in any area or workplace such as a third-
grade classroom or even the emergency department of a hospital. Allowing this decision to be 

mailto:consultation_secretariat@wsib.on.ca
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made by an assessor invites variability to the process if the only data inputs include transmission 
routes, opportunities for exposure and frequency of potential exposure.   
 
From CarePartners perspective, it is critical to note that a home care worker may spend a half to 
two-thirds of their day either travelling or in activities outside of direct patient care where 
exposures can also occur.  In this regard, it becomes even more difficult to determine the 
origination of the illness.  The requirement and practice of wearing personal protective 
equipment (PPE) would also be a significant factor in determining workplace exposure. 
 
CarePartners recommendation specifically related to communicable diseases is to apply the 
criteria in very specific circumstances such as: 

1. Declaration of a Public Health Emergency related to a communicable disease 
2. Declaration of a confirmed outbreak in a place of work 
3. Exposures limited to remote or confined workspaces (such as agricultural workers 

who live together) 
4. Illness from communicable diseases not commonly found in the community  

 
Where these conditions do not exist, there will never be sufficient evidence of transmission in a 
specific work setting.   
 
Additionally, if exposures and claims occur during a Public Health Emergency, it is likely that this 
emergency condition will be time-limited in nature. Claims processed for a specific year will 
impact premiums for the following eight (8) years or even longer (6 years with actual financial 
impact), even if the emergency condition or illness transmission no longer exists.  
 
CarePartners recommends that WSIB revisit or amend this policy to contain the time period 
for which an impact to premiums occur – such as 12 months following the end of an 
Emergency Order condition.  
 
In addition, since many of these exposures will be beyond the control of an employer, 
CarePartners recommends keeping the costs collectivized for this period of time or alternately 
report these costs on a standalone basis and implement plans to offset this cost for 
employers.   
 
CarePartners recommends that the Ministry of Labour (MOL) develop a streamlined process 
during a declared emergency or a Public Health Outbreak to track exposures in order to 
reduce separate reports and excessive visits with MOL inspectors for every singular exposure.   
 
Finally, CarePartners recommends that any claims be closed once the “main symptoms” of the 
condition have been resolved. 
 
Given the possible variability in disease state, exposure and claim management, it will be critical 
to ensure that all adjudicators are trained consistently and with regularity to ensure variability 
of claims approvals and processing is limited. 
 
CarePartners appreciates the opportunity to provide our recommendations to The Workplace 
Safety and Insurance Board’s Policy and Consultation Services Division (PCSD) regarding the 



  
 
 

3 
 

policy consultation on the WSIB draft communicable illnesses policy.  We would be pleased to 
meet to review these recommendations. 
 

Yours Sincerely, 

 
Rhonda Lammert 
Director, Occupational Health and Safety  



3300 Bloor Street West 
Suite 900 West Tower 
Toronto, Ontario 
M8X 2X2 

 
 
 

 

 

28 March 2023 

 

WSIB Consultation Secretariat; 

 

The WSIB Ontario has launched a consultation process for feedback related to their draft communicable illness policy. 

CBI Health appreciates the opportunity to comment on some potentially broader issues stemming from the policy as 

written. Although WSIB states the policy is “not a change in direction” and the policy “provides detailed and clear 

guidance about how entitlement in communicable illness claims has been and will continue to be adjudicated”, CBI 

Health believes that additional clarity is required around key points as outlined below.  

 

Specifically, our concerns address three topics: 

1. The process for confirmation of the illness 

2. Clarity around where and how the claimant was exposed 

3. The length of time communicable disease claims will impact company insurance premiums  

 

The policy requires that all claimants document their illness either through confirmation from a laboratory test or from 

a formal diagnosis given by a qualified health professional. We believe that taken in isolation, this requirement is 

insufficient to prove communicable disease illness. Tests to diagnose specific viruses have strict eligibility criteria and 

are not commonly available. In the absence of laboratory validation, doctors or other health professionals will not be 

able to confirm an illness based on symptoms alone since many illnesses exhibit common symptoms. There will also 

be instances where doctors, asked to write medical notes by a patient to support a claim, will write these notes without 

sufficient clinical evidence. Unless there is a laboratory test that can be administered with high results accuracy, 

confirmation of a communicable disease will be unreliable. We recommend that WSIB identify what tests are 

acceptable for confirmation of specific diseases.   

 

Communicable diseases, by their very definition, are highly contagious and spread easily throughout the community. 

How would it be possible for anyone to truly determine whether someone was infected with influenza while taking the 

bus to work or whether it happened in their place of work, perhaps a third-grade classroom or the emergency 

department at a hospital? Leaving this decision to an assessor invites variability to the process if their only data inputs 

include transmission routes, opportunities for exposure, and frequency of potential exposure. The requirement and 

practice to wear personal protective equipment (PPE) would also be a significant factor in determining workplace 

exposure. 

 

Our recommendation specifically related to communicable diseases is to apply the criteria in very specific 

circumstances: 

1. Declaration of a Public Health Emergency related to a communicable disease 

2. Declaration of a confirmed outbreak in a place of work 



 

 

 

3. Exposures limited to remote or confined workspaces (such as agricultural workers who live together) 

4. Illness from communicable diseases not commonly found in the community  

 

Where these conditions do not exist, there will never be sufficient evidence of transmission in a specific work setting.   

If exposures and claims occur during a Public Health Emergency, it is likely that this emergency condition will be time-

limited in nature. Claims processed for a specific year will impact premiums for the following eight years (6 years with 

actual financial impact), even if the emergency condition or illness transmission no longer exist. We recommend that 

WSIB revisit or amend this policy to contain the time period for which an impact to premiums occur – possibly 

12 months following the end of an Emergency Order condition. In addition, since many of these exposures will be 

beyond the control of an employer, we recommend keeping the costs collectivized for this period of time or 

alternately report these costs on a standalone basis and implement plans to offset this cost for employers.  

Lastly, we recommend that any claims be closed once the “main symptoms” of the condition have been 

resolved. 

 

Given the possible variability in disease state, exposure, use of appropriate PPE and claim management, it will be 

critical to ensure that all adjudicators are trained consistently and with regularity to ensure variability of claims approvals 

and processing is limited. 

 

Sincerely,  

 

Tom Dalby 

Vice President, Human Resources and Labour Relations 

 

 

 



 
Circle of Care, Sinai Health 
4211 Yonge St., Suite 401  
Toronto ON M2P 2A9   
416-635-2860 

 
 

 

 
 
 
 
 
 

 

 

March 28, 2023  

 

Consultation Secretariat  

Workplace Safety and Insurance Board (WSIB) 

Consultation_Secretariat@wsib.on.ca 
 
Re:  Circle of Care’s Response to the WSIB Communicable Illnesses Policy Consultation 
 
Circle of Care welcomes the opportunity to comment on the WSIB Ontario draft Communicable Illnesses Policy 
Consultation.  Although WSIB states that the policy is “not a change in direction” and the policy “provides 
detailed and clear guidance about how entitlement in communicable illness claims has been, and will continue 
to be, adjudicated”.  
 
Circle of Care believes that additional clarity is required regarding the key points outlined below.  
 
Specifically, our concerns address three topics: 
 

1. The process for confirmation of the illness 
2. Clarity around where and how the claimant was exposed 
3. The length of time communicable disease claims will impact company insurance 

premiums  
 
The policy requires that all claimants document their illness either through confirmation from a laboratory test 
or from a formal diagnosis made by a qualified health professional. Circle of Care believes that taken in 
isolation, this requirement is insufficient to prove communicable disease illness. For example, there are no 
laboratory tests available for common communicable diseases such as influenza or the common cold. Further, 
in the absence of laboratory validation, doctors or other health professionals will not be able to confirm an 
illness based solely on symptoms as many illnesses exhibit common symptoms. There will also be instances 
where physicians who are asked to write medical notes by a patient to support a claim, may agree to write 
these medical notes without sufficient clinical evidence. Unless there is a laboratory test that can be 
administered with high results accuracy, a confirmation of a communicable disease will be unreliable. Circle of 
Care recommends that WSIB identify the tests that are acceptable for confirmation of specific diseases.   
 
Communicable diseases, by their very definition, are highly contagious and spread easily throughout the 
community. How would it be possible for anyone to truly determine whether an individual was infected with 
influenza while taking the bus to work or whether the infection occurred in their place of work? Infections can 
occur in any area or workplace such as a third-grade classroom or even the emergency department of a 
hospital. Allowing this decision to be made by an assessor invites variability to the process if the only data 
inputs include transmission routes, opportunities for exposure and frequency of potential exposure.   
 
From Circle of Care’s perspective, it is critical to note that a home care worker may spend a half to two-thirds of 
their day either travelling or in activities outside of direct patient care where exposures can also occur.  In this 
regard, it becomes even more difficult to determine the origination of the illness.  The requirement and practice 
of wearing personal protective equipment (PPE) would also be a significant factor in determining workplace 
exposure. 

mailto:consultation_secretariat@wsib.on.ca


 

  

 
Circle of Care’s recommendation specifically related to communicable diseases is to apply the criteria in 
very specific circumstances such as: 
 

1. Declaration of a Public Health Emergency related to a communicable disease 
2. Declaration of a confirmed outbreak in a place of work 
3. Exposures limited to remote or confined workspaces (such as agricultural 

workers who live together) 
4. Illness from communicable diseases not commonly found in the community  

 
Where these conditions do not exist, there will never be sufficient evidence of transmission in a specific work 
setting.   
 
Additionally, if exposures and claims occur during a Public Health Emergency, it is likely that this emergency 
condition will be time-limited in nature. Claims processed for a specific year will impact premiums for the 
following eight (8) years or even longer (6 years with actual financial impact), even if the emergency condition 
or illness transmission no longer exists.  
 
Circle of Care recommends that WSIB revisit or amend this policy to contain the time period for which 
an impact to premiums occur – such as 12 months following the end of an Emergency Order condition. 
In addition, since many of these exposures will be beyond the control of an employer, Circle of Care 
recommends keeping the costs collectivized for this period of time or alternately report these costs on a 
standalone basis and implement plans to offset this cost for employers.   
 
Circle of Care recommends that the Ministry of Labour (MOL) develop a streamlined process during a 
declared emergency or a Public Health Outbreak to track exposures in order to reduce separate reports 
and excessive visits with MOL inspectors for every singular exposure.   
 
Finally, Circle of Care recommends that any claims be closed once the “main symptoms” of the condition 
have been resolved. 
 
Given the possible variability in disease state, exposure and claim management, it will be critical to ensure that 
all adjudicators are trained consistently and with regularity to ensure variability of claims approvals and 
processing is limited. 
 
Circle of Care appreciates the opportunity to provide our recommendations to The Workplace Safety and 
Insurance Board’s Policy and Consultation Services Division (PCSD) regarding the policy consultation on the 
WSIB draft communicable illnesses policy.  We would be pleased to meet to review these recommendations. 

 

 

Yours,  

 

Kai Svirida 

Health, Safety and Wellness Specialist 

Human Resources Department 

Circle of Care 
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                  100 Kellogg Lane, London Ontario, N5W 0B4 
 
 
March 23, 2023. 
 
 
WSIB Workplace Safety and Insurance Board 
200 Front Street West 
Toronto, Ontario 
M5V 3J1 
 
Attention:  Consultation_Secretariat@wsib.on.ca 
 
RE: Communicable Disease Draft Policy 15-03-15 
 
Thank you for the opportunity to provide feedback regarding the Draft Operational 
Policy regarding communicable diseases. 
 
On page 2 (second paragraph), the draft policy states that in the absence of 
laboratory or clinical evidence, the claim will be adjudicated based on several 
factors, including a review of compatibility with signs and symptoms of the illness.  
We have concerns with an adjudicator allowing entitlement to a claim simply based 
on the worker’s “presentation” (based on the worker’s self-reporting of symptoms).  
We recommend that medical confirmation of the diagnosis should be required for 
claim entitlement.  The policy specifies that the adjudicator may request the advice 
or opinion of a medical consultant. The employer agrees that the advice or opinion 
of a medical consultant is an important factor in determining compatibility.  
However, as we have learned from the Covid 19 pandemic, we also have concerns 
that access to advice or the opinion of a medical consultant may in practice become 
problematic, particularly if there is a future significant outbreak and/or pandemic 
with significant spread in the community.  We request that the WSIB ensure that 
appropriate administrative resources are allocated, and review future threats, 
trends, and statistics to be prepared for significant future outbreaks. 
 
On page 3 (employment risk factors), the policy outlines the factors that would place 
a worker at an increased risk of contracting a communicable illness in comparison to 
ordinary activities of daily living. In our experience with Covid 19 assigned 
adjudicators – inconsistency of policy and risk application was noted.   We request 
that the WSIB ensure adjudicators are properly trained to understand the process of 
risk levels.  Adjudicators should weigh and review the evidence regarding the risk 
mitigation measures implemented by employers (personal protective equipment, 
ventilation, cleaning routines, social distancing, etc.).  If appropriate safety measures 
have been implemented and they significantly reduce the risk for exposure, they 
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should be given careful consideration when comparing the work-related exposure 
risk to the risk of exposure in the general community.   
 
As we have noted during this pandemic, the work-related measures in many cases 
would out-weigh the risk of exposure in the community (where measures are not 
implemented). 
 
We recommend that the adjudicators should be provided the appropriate training 
regarding occupational diseases, infections, symptomatology, sources of infection, 
etc. and that they communicate effectively with employers to gather all facts 
associated with the employer’s efforts to mitigate transmission. 
 
On page 4 (community-acquired communicable illnesses).  We have concerns with 
the example provided - the “common cold”.  Although the policy notes that outside 
of a public health emergency, interactions at work “generally do not place the 
worker at a greater risk…”  The term “generally” leaves this policy open to 
interpretation with the potential for accepting claims for the common cold.  The 
example provided is that the worker contracts the illness while performing a job 
duty that subjected them to an exposure risk “in excess of the norm”, such as 
delivering health care to a person known to have the communicable illness.  In 
practice, we submit it would be problematic to adjudicate a case for the common 
cold (with over 200 different viruses associated with it, no specific test available or 
required, no tracking of “outbreaks”, mild symptomology, and it is widespread in the 
community).  We recommend removal of wording associated with “common cold”.   
 
We also emphasize that the worker’s employment must be shown to have created a 
“significantly” increased risk in comparison to the public at large and that this 
wording should be incorporated into this section of the policy (noting that it is 
included in the prior sections).  
 
Thank you for your consideration of this submission. 
 

 
Regards, 

 
 

Jana Parr 
Director, Claims Management, Compass Group Canada 
(519) 679-2661 x 3266 
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Construction Employers Coalition c/o RESCON 25 North Rivermede Road, Unit 13, Vaughan, Ontario L4K 5V4 

Construction Employers Coalition 
(for WSIB and Health & Safety and Prevention) 

 

 

 

Delivery: Consultation_Secretariat@wsib.on.ca 

March 28, 2023 

Consultation Secretariat, Policy and Consultation Services 

Workplace Safety & Insurance Board 

200 Front Street West 

Toronto ON M5V 3J1 

  

Dear Consultation Secretariat: 

Re: WSIB Communicable illnesses policy consultation 

I am writing to provide comment on the Board’s “Draft Operational Policy, 15-03-15, 

Communicable Illnesses” (“Draft Policy”) as outlined on the Board’s webpage “Communicable 

illnesses policy consultation.”  The CEC is in general agreement with the submission of L.A. Liversidge 

(link here) on this matter.  

• Legal analysis: It is strongly recommended that this consultation process commence afresh after 

the development and release of an academic level legal paper addressing the meaning and 

application of the significant contribution test as it applies to communicable illness claims.      

• Entitlement assessment: The policy should then be consistent with that analysis and focus on 

guidance to establish an identifiable employment related injuring process.   

• Policy language: It is respectfully suggested that the Draft Policy could be clearer and more 

succinct. There are many redundant phrases which offer little adjudicative or policy guidance, and 

leaves the application and assessment of the policy unclear. 

I would be pleased to discuss this matter at your request. 

Yours truly, 

 
Andrew Pariser, CEC Chair 

 

mailto:Consultation_Secretariat@wsib.on.ca
https://www.wsib.ca/en/CIconsultation
https://www.wsib.ca/en/CIconsultation
https://www.laliversidge.com/Portals/0/eLetters/20230328%20LAL%20Response%20to%20WSIB%20Consultation%20Communicable%20Diseases.pdf?ver=YENQX-tBT4gz7tRBfRE2Fw%3d%3d&timestamp=1679681625837


 

 

 

 

 

March 27, 2023 

 

 

WSIB Consultation Secretariat 

Workplace Safety and Insurance Board 

200 Front Street 

Toronto, Ontario 

Consultation_Secretariat@wsib.on.ca 

 

 

Communicable Illnesses Draft Policy – CONSULTATION 

 

At its regular meeting convened on March 20, 2023, the Council of Ontario Construction Association’s WSIB-

OH&S Committee received a detailed presentation from the Office of the Employer Advisor about their 

submission in respect to the above-noted consultation.  After considerable discussion, the Committee agreed 

to endorse the OEA’s submission, which is attached. 

 

Sincerely, 

 

 
 

Ian Cunningham 

President 

 

 

mailto:Consultation_Secretariat@wsib.on.ca


 
Office of the Employer 
Adviser 
 
505 University Avenue, 20th Floor 
Toronto ON  
M5G 2P1 
 
Toll Free: 1-800-387-0774 
Tel: 416-327-0020 
Fax: 416-327-0726 

 
Bureau des conseillers des 
employeurs 
 
505, avenue University, 20e étage 
Toronto (Ontario)  
M5G 2P1 
 
Sans frais : 1-800-387-0774 
Tél : 416-327-0020 
Téléc : 416-327-0726 

 
 
 
 

Office of the Employer Adviser 
Bureau des conseillers des 
employeurs 
 

 

 
March 23, 2023 
 
 
WSIB Consultation Secretariat 
Consultation_Secretariat@wsib.on.ca 
 
 
Dear WSIB Consultation Secretariat, 
 
Re:  Communicable Illnesses Policy Consultation 
 
The Office of the Employer Adviser (OEA) appreciates the opportunity to provide feedback on 
the WSIB’s draft Communicable Illnesses policy as part of the WSIB’s policy consultation. 
 
 
General comments 
 
The draft policy is quite broad and is intended to cover various types of illnesses with different 
modes of transmission. The OEA suggests that the WSIB consider whether there would be a 
benefit to splitting this policy into two or more policies.  
 
Having separate policies may help to address the different types of communicable illnesses 
more clearly. For example, having a separate policy for COVID-19 could give the WSIB an 
opportunity to provide additional clarity on how COVID-19 claims, including long COVID-19, will 
be adjudicated by the WSIB. Additionally, it would provide an opportunity to clarify whether the 
WSIB will accept the results of rapid tests for COVID-19 claims (which is not something that 
would apply to all the other communicable illnesses mentioned in the policy).  
 
 
Comments on the “Community-acquired communicable illnesses” section of the draft 
policy 
 
The OEA would like to note the following regarding the “Community-acquired communicable 
illnesses” section of the draft policy:  
 

1. The OEA suggests that the current wording of the draft policy be clarified to be more 
specific about what types of situations the WSIB would view as increasing the worker’s 
“risk of contracting the communicable illness in some additional way.” For convenience, 
the full paragraph from the draft policy is set out below [emphasis added]: 
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Communicable illnesses, such as influenza, the common cold, and COVID-19 are 
highly transmissible and can be prevalent in the general population. In-person 
interactions that can easily spread these communicable illnesses are a part of 
everyday life and occur both inside and outside of employment (e.g., in the home, 
community, and public settings). Outside of a public health emergency, in-person 
interactions at work with colleagues, customers, clients, or others, generally do not 
place the worker at a greater risk of contracting one of these communicable 
illnesses than the risk experienced by the general public. Therefore, a worker who 
contracts one of these communicable illnesses in the course of employment is 
generally not entitled to benefits unless the worker's employment increased their 
risk of contracting the communicable illness in some additional way. For example, 
the worker contracts the communicable illness while performing a job duty that 
subjected them to an exposure risk in excess of the norm, such as delivering 
health care to a person known to have the communicable illness. 

 
The OEA suggests that the policy could be more specific in explaining what is meant by 
“in some additional way”, to give more clarity about when such claims will be allowed or 
not allowed, and to enhance consistency in the WSIB’s decision-making on this point. We 
believe that it would also be helpful if the WSIB could provide additional examples in the 
policy.  
 
Furthermore, the OEA suggests that this section of the draft policy be updated to indicate 
that in determining entitlement for a community-acquired communicable illness the WSIB 
will consider whether opportunities existed for exposure to and transmission of the 
communicable illness both inside and outside of the worker's employment. While this is 
indicated more broadly earlier on in the policy, since the policy addresses these 
community-acquired illnesses differently than other communicable illnesses we believe it 
would be helpful to clarify that this factor will be considered even if the worker's 
employment increased their risk of contracting the communicable illness in some 
additional way. 
 

2. The OEA suggests that the reference to the common cold be removed from this policy.   
 
Due to the potential prevalence of the common cold in the community generally, in our 
view it would be a rare circumstance where it could be established that the common cold 
arose out of and in the course of a worker’s employment. By contrast, according to WSIB 
statistics1 there have been over 55,000 allowed COVID-19 claims since the start of the 
COVID-19 pandemic.  
 
Furthermore, unlike COVID-19 and influenza, the common cold is not tracked by Public 
Health Ontario, nor are outbreaks declared by public health officials. In reviewing 

 
1 https://safetycheck.onlineservices.wsib.on.ca/safetycheck/explore/additional/provincialDownloads?lang=en 
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influenza cases that have been before the Workplace Safety and Insurance Appeals 
Tribunal (WSIAT), in a number of those cases2 there was a declared outbreak in the 
worker’s workplace, and this appears to have factored into the WSIAT’s decision to allow 
the claim.  
 
By including an illness such as the common cold in the draft policy in this manner, the 
current wording could be interpreted to suggest that claims for the common cold could be 
broadly allowed by the WSIB for workers working in certain settings (e.g., health care). 
Furthermore, this wording may encourage workers to file a claim for the common cold 
with the WSIB if they:  
- feel their employment increased their risk of contracting illness in some way,  
- have some symptoms of respiratory illness (such as a cough, sore throat and runny 

nose),  
- need to isolate at home due to the current public health guidance that is in place 

regarding staying home when sick3, and 
- cannot work from home due to the nature of their work. 
 

3. The OEA suggests that the WSIB provide guidance to employers regarding when they 
are required to file a Form 7 for a worker who has COVID-19, influenza, or the common 
cold (if it remains in the policy). Such guidance would preferably be included in policy or, 
in the alternative, in an Administrative Practice Document that is released concurrently 
with this policy.  

In the absence of such guidance, it is likely that some employers will be unclear or 
confused about when a Form 7 is required if their worker has COVID-19, influenza, or the 
common cold as these illnesses can be prevalent in the general population. Since the 
WSIB may levy penalties or charge employers with an offence for not meeting their 
reporting obligations, it is important that employers clearly understand how those 
obligations apply in this context.     
 

We hope the WSIB will find the above comments helpful. Please let us know if you wish to 
discuss.  
 
Best regards, 
 

S Adams 
 
Susan Adams 
Director, Office of the Employer Adviser 
416-314-8735 
 
Cc. Robin Senzilet, General Counsel (A) 

 
2 For example, see WSIAT Decision 47/22, Decision 58/17, Decision 1365/14. 
3 https://www.ontario.ca/page/protection-covid-19-and-other-respiratory-
illnesses#:~:text=If%20you%20have%20symptoms%20of%20COVID%2D19,have%20not%20developed%20additional%20symptoms 



CAUTION: This email originated from outside the organization. Do not click any links
or open any attachments, unless you recognize the sender and know that the content
is safe. If you are unsure or believe that you were the target of a phishing attempt
please contact IT Security at ITSecurity@wsib.on.ca as soon as possible.

From: Gaye Moffett
To: Consultation Secretariat
Cc: Gaye Moffett
Subject: Response to the WSIB Communicable Illnesses Policy Consultation
Date: Monday, March 27, 2023 4:35:12 PM

Dear Consultation Secretariat
Workplace Safety and Insurance Board (WSIB)

GEM Health Care Services (2011) Inc. welcomes the opportunity to comment on the WSIB Ontario 
draft Communicable Illnesses Policy Consultation.  Although WSIB states that the policy is “not a 
change in direction” and the policy “provides detailed and clear guidance about how entitlement 
in communicable illness claims has been, and will continue to be, adjudicated”.

GEM Health Care Services (2011) Inc. believes that additional clarity is required regarding the key 
points outlined below.

Specifically, our concerns address three topics:

1. The process for confirmation of the illness
2. Clarity around where and how the claimant was exposed
3. The length of time communicable disease claims will impact company insurance

premiums

The policy requires that all claimants document their illness either through confirmation from a 
laboratory test or from a formal diagnosis made by a qualified health professional. GEM Health Care 
Services (2011) Inc. believes that taken in isolation, this requirement is insufficient to prove 
communicable disease illness. For example, there are no laboratory tests available for common 
communicable diseases such as influenza or the common cold. Further, in the absence of laboratory 
validation, doctors or other health professionals will not be able to confirm an illness based solely on 
symptoms as many illnesses exhibit common symptoms. There will also be instances where 
physicians who are asked to write medical notes by a patient to support a claim, may agree to write 
these medical notes without sufficient clinical evidence. Unless there is a laboratory test that can be 
administered with high results accuracy, a confirmation of a communicable disease will be 
unreliable. GEM Health Care Services (2011) Inc. recommends that WSIB identify the tests that 
are acceptable for confirmation of specific diseases. 

Communicable diseases, by their very definition, are highly contagious and spread easily throughout 
the community. How would it be possible for anyone to truly determine whether an individual was

mailto:Gaye.Moffett@gemhealthcare.com
mailto:Consultation_Secretariat@wsib.on.ca
mailto:Gaye.Moffett@gemhealthcare.com


infected with influenza while taking the bus to work or whether the infection occurred in their place
of work? Infections can occur in any area or workplace such as a third-grade classroom or even the
emergency department of a hospital. Allowing this decision to be made by an assessor invites
variability to the process if the only data inputs include transmission routes, opportunities for
exposure and frequency of potential exposure. 

From GEM Health Care Services (2011) Inc. perspective, it is critical to note that a home care worker
may spend a half to two-thirds of their day either travelling or in activities outside of direct patient
care where exposures can also occur.  In this regard, it becomes even more difficult to determine
the origination of the illness.  The requirement and practice of wearing personal protective
equipment (PPE) would also be a significant factor in determining workplace exposure.

\\recommendation specifically related to communicable diseases is to apply the criteria in very
specific circumstances such as:

1. Declaration of a Public Health Emergency related to a communicable disease
2. Declaration of a confirmed outbreak in a place of work
3. Exposures limited to remote or confined workspaces (such as agricultural workers

who live together)
4. Illness from communicable diseases not commonly found in the community

Where these conditions do not exist, there will never be sufficient evidence of transmission in a
specific work setting. 

Additionally, if exposures and claims occur during a Public Health Emergency, it is likely that this
emergency condition will be time-limited in nature. Claims processed for a specific year will impact
premiums for the following eight (8) years or even longer (6 years with actual financial impact), even
if the emergency condition or illness transmission no longer exists.

GEM Health Care Services (2011) Inc. recommends that WSIB revisit or amend this policy to
contain the time period for which an impact to premiums occur – such as 12 months following
the end of an Emergency Order condition. In addition, since many of these exposures will be
beyond the control of an employer, GEM Health Care Services (2011) Inc. recommends keeping the
costs collectivized for this period of time or alternately report these costs on a standalone basis
and implement plans to offset this cost for employers. 

GEM Health Care Services (2011) Inc. recommends that the Ministry of Labour (MOL) develop a
streamlined process during a declared emergency or a Public Health Outbreak to track exposures
in order to reduce separate reports and excessive visits with MOL inspectors for every singular
exposure. 

Finally, GEM Health Care Services (2011) Inc. recommends that any claims be closed once the
“main symptoms” of the condition have been resolved.



Given the possible variability in disease state, exposure and claim management, it will be critical to
ensure that all adjudicators are trained consistently and with regularity to ensure variability of claims
approvals and processing is limited.

GEM Health Care Services (2011) Inc. appreciates the opportunity to provide our recommendations
to The Workplace Safety and Insurance Board’s Policy and Consultation Services Division (PCSD)
regarding the policy consultation on the WSIB draft communicable illnesses policy.  We would be
pleased to meet to review these recommendations.

Yours Sincerely,

Gaye Moffett, RN, B.Sc.N., M.Ed. (Admin)
Founder, President & CEO
GEM Health Care Services / Services de Sante GEM
304-383 Parkdale Avenue, Ottawa ON K1Y 4R4
Phone: 613-761-7474 | 1-877-761-4361
Fax: 613-761-7738
Gaye.Moffett@gemhealthcare.com
www.GemHealthCare.com
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March 27, 2023 
 
Consultation Secretariat  
Workplace Safety and Insurance Board (WSIB) 

Consultation_Secretariat@wsib.on.ca 
 
Re:  Home Care Ontario Response to the WSIB Communicable Illnesses Policy Consultation 
 
Home Care Ontario welcomes the opportunity to comment on the WSIB Ontario draft 
Communicable Illnesses Policy Consultation.  Although WSIB states that the policy is “not a 
change in direction” and the policy “provides detailed and clear guidance about how 
entitlement in communicable illness claims has been, and will continue to be, adjudicated”, 
Home Care Ontario believes that additional clarity is required regarding the key points outlined 
below.  
 
Specifically, our concerns address three topics: 
 

1. The process for confirmation of the illness 
2. Clarity around where and how the claimant was exposed 
3. The length of time communicable disease claims will impact company insurance 

premiums  
 
The policy requires that all claimants document their illness either through confirmation from a 
laboratory test or from a formal diagnosis made by a qualified health professional. Home Care 
Ontario believes that taken in isolation, this requirement is insufficient to prove communicable 
disease illness. For example, there are no laboratory tests available for common communicable 
diseases such as influenza or the common cold. Further, in the absence of laboratory validation, 
doctors or other health professionals will not be able to confirm an illness based solely on 
symptoms as many illnesses exhibit common symptoms. There will also be instances where 
physicians who are asked to write medical notes by a patient to support a claim, may agree to 
write these medical notes without sufficient clinical evidence. Unless there is a laboratory test 
that can be administered with high results accuracy, a confirmation of a communicable disease 
will be unreliable. Home Care Ontario recommends that WSIB identify the tests that are 
acceptable for confirmation of specific diseases.   
 
Communicable diseases, by their very definition, are highly contagious and spread easily 
throughout the community. How would it be possible for anyone to truly determine whether an 

mailto:consultation_secretariat@wsib.on.ca
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individual was infected with influenza while taking the bus to work or whether the infection 
occurred in their place of work? Infections can occur in any area or workplace such as a third-
grade classroom or even the emergency department of a hospital. Allowing this decision to be 
made by an assessor invites variability to the process if the only data inputs include 
transmission routes, opportunities for exposure and frequency of potential exposure.   
 
From Home Care Ontario’s perspective, it is critical to note that a home care worker may spend 
a half to two-thirds of their day either travelling or in activities outside of direct patient care 
where exposures can also occur.  In this regard, it becomes even more difficult to determine 
the origination of the illness.  The requirement and practice of wearing personal protective 
equipment (PPE) would also be a significant factor in determining workplace exposure. 
 
Home Care Ontario’s recommendation specifically related to communicable diseases is to 
apply the criteria in very specific circumstances such as: 
 

1. Declaration of a Public Health Emergency related to a communicable disease 
2. Declaration of a confirmed outbreak in a place of work 
3. Exposures limited to remote or confined workspaces (such as agricultural workers 

who live together) 
4. Illness from communicable diseases not commonly found in the community  

 
Where these conditions do not exist, there will never be sufficient evidence of transmission in a 
specific work setting.   
 
Additionally, if exposures and claims occur during a Public Health Emergency, it is likely that this 
emergency condition will be time-limited in nature. Claims processed for a specific year will 
impact premiums for the following eight (8) years or even longer (6 years with actual financial 
impact), even if the emergency condition or illness transmission no longer exists.  
 
Home Care Ontario recommends that WSIB revisit or amend this policy to contain the time 
period for which an impact to premiums occur – such as 12 months following the end of an 
Emergency Order condition. In addition, since many of these exposures will be beyond the 
control of an employer, Home Care Ontario recommends keeping the costs collectivized for 
this period of time or alternately report these costs on a standalone basis and implement 
plans to offset this cost for employers.   
 
Home Care Ontario recommends that the Ministry of Labour (MOL) develop a streamlined 
process during a declared emergency or a Public Health Outbreak to track exposures in order 
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to reduce separate reports and excessive visits with MOL inspectors for every singular 
exposure.   
 
Finally, Home Care Ontario recommends that any claims be closed once the “main symptoms” 
of the condition have been resolved. 
 
Given the possible variability in disease state, exposure and claim management, it will be critical 
to ensure that all adjudicators are trained consistently and with regularity to ensure variability 
of claims approvals and processing is limited. 
 
Home Care Ontario appreciates the opportunity to provide our recommendations to The 
Workplace Safety and Insurance Board’s Policy and Consultation Services Division (PCSD) 
regarding the policy consultation on the WSIB draft communicable illnesses policy.  The 
Association would be pleased to meet to review these recommendations. 
 
Yours Sincerely, 
 

 
 
Susan D. VanderBent, CEO 
BA, BSW, MSW, MHsc 
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Hydro One Networks Inc. 
483 Bay Street, 8th Floor, South Tower 

Toronto, Ontario 
M5G 2P5 

 
Hydro One Networks Inc. 
Human Resources | Health & Wellness Dept. 
483 Bay Street, 8th Floor, South Tower 
Toronto, Ontario 
M5G 2P5 
 
Attention: Consultation Secretariat       March 27, 2023 
 
Workplace Safety & Insurance Board 
Consultation Secretariat  
200 Front Street West, 17th floor 
Toronto, Ontario M5V 3J1 
Attention: consultation_secretariat@wsib.on.ca 
 
Re:  Communicable Illness Policy Consultation  
 
Please receive Hydro One’s submission regarding the WSIB’s draft policy for Operational Policy 15-
03-15 Communicable Illnesses.  We appreciate the opportunity to participate in this consultation and 
we look forward to reviewing the final report to stakeholders.  
 
Hydro One has a dedicated team of professionals specifically accountable for providing guidance, 
advice and support for all matters related to Occupational Health & Disability Management. Initially 
dedicated to WSIB Management and Early & Safe Return to Work, the work has further evolved to 
including support and guidance for managing Sick Leave absences, Long Term Disability, 
Accommodation, and Occupational Health, including response to the Covid-19 pandemic.  
 
The feedback included below will address items in sequential order in-keeping with the Draft policy’s 
layout.  Hydro One believes these points will have the most significant impact to stakeholders, 
entitlement decisions, claims costs, and the insurance system as a whole: 

Entitlement Criteria  

It is Hydro One’s position that given the nature of communicable illnesses, the WSIB decision-maker 
should have to determine that the worker’s employment is the predominant contributing factor to 
contracting the illness, and the threshold for entitlement should reach the point of probability, and not 
simply possibility.  The practice of assigning weight to the predominant cause is a practice applied 
under the Chronic Mental Stress and Traumatic Mental Stress policies previously.   

It has been Hydro One’s experience throughout the pandemic, that decision-makers often defended 
allowance of questionable claims by stating comments such as “It’s possible that transmission occurred 
in this scenario”, or “protocols and personal protective equipment (i.e. masks) are not 100% 
preventative”.  While, Hydro One does not disagree that transmission is possible in a variety of 
circumstances, when an employer has implemented preventative measures that have demonstrated 
effects in countering transmission, it is concerning when those measures in a controlled employment 
environment are given equal or lesser weight than a worker’s unmonitored non-occupational activities, 
interactions, and behaviours in public and personal settings.  

mailto:consultation_secretariat@wsib.on.ca
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Hydro One proposes the language in the third bullet under this paragraph be revised to indicate: 

• It is more probable than not that the communicable illness arose out of the worker’s 
employment, in that the employment made the predominant contribution to contracting the 
communicable illness. 

Given that transmission and contraction of a communicable illness is typically passive in nature, and 
absent of a sudden specific event, the presumption for insured injuries (WSI Act, 13 (2)) would not 
apply, and burden of proof beyond the presumption must be established in order to grant entitlement.   

Determining whether the worker contracted a communicable illness 

Hydro One opines that confirmation of the illness is important for allowance of entitlement under the 
Act.  Through experience of the COVID-19 pandemic, numerous cases of presumed COVID-19 were 
arbitrarily attributed to the workplace in the absence of testing, and based primarily on self-reported 
signs and symptoms experienced by workers.  As noted in Appendix A of the draft policy, signs and 
symptoms of various conditions can mimic or share attributes other illnesses which may have no 
relevance to the workplace (i.e. common colds, allergies, influenza, and COVID-19 all share common 
symptoms).  

Additionally, health care providers often err on the side of caution establishing presumed cases of a 
communicable illness. Out of an abundance of caution a health care provider may presume a specific 
illness and recommend following protocols, despite a negative test for an individual exhibiting 
symptoms. 

Lastly, over the course of COVID-19 agencies and the medical community were able to develop 
relatively accurate tests as a means of performing widespread testing of the public at large; initially by 
medical professionals and eventually self-administered at-home tests. In the event of possible future 
communicable illnesses, all parties may not have the advantage of such widespread testing.  In 
instances where viruses, infections, or conditions mutate rapidly, simple self-reporting and/or 
determination of presumed cases could result in extreme difficulty for all parties (WSIB, Employers, and 
Workers) in knowing how and when to differentiate between illnesses, and reportable vs. non-
reportable conditions. Such widespread acceptance could result in a significant financial and 
administrative burden on the Workplace Safety & Insurance Board system. 

Exception to laboratory or clinical evidence of current infection 

As outlined above, the absence of clinical or laboratory confirmation of the illness could result in 
significant challenges for the parties in reporting claims.  As learned throughout the COVID-19 
pandemic, unless the individual was experiencing significant symptoms they were encouraged not to 
seek health care. And for much of the first year-plus (2020-into-2021), accurate testing for COVID-19 
did not exist to most of the population.  Relying on purely subjective reports of potential exposure(s) 
and symptomology may encourage false or fraudulent reporting; particularly for workers who do not 
have sick leave, short-term disability, or other paid leave coverage. Subjective reporting will incentivize 
those with no alternative disability/illness coverage to seek compensation through WSIB. 

As previously mentioned, the relatively general symptoms of some of the more prevalent communicable 
illnesses could significantly burden the insurance system resulting from unconfirmed illnesses due to 
lack of testing, generalized conditions, and/or presumed cases established for precautionary reasons. 

Determining whether the communicable illness was contracted in the course of employment 

How will the WSIB endeavour to determine the contraction of an illness occurred in the workplace?  
This was a challenge for all parties throughout 2020 to present.  Although the draft policy references 
‘factors’ to consider, and a need to ‘gather’ and ‘weigh’ the evidence; the reality is that the nature of 
communicable illnesses are inherently passive.  Airborne, droplets, and aerosol transmission are 
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microscopic in nature and ‘evidence’ of the transmission is typically presumptive at best.  Furthermore, 
any contrary evidence to dispute or rebut such a presumption is almost impossible for an employer to 
establish noting employers have no authority or way to obtain information about a worker’s personal 
behaviours, activities, socialization, or adherence to public health guidelines/requirements.  

Even the most sophisticated employers with health & safety protocols, PPE, cleaning guidelines, and 
other measures to counter the spread of illness/infection were often met with comments of; “no PPE is 
perfect” or “it is still possible for the virus to be transmitted”.  While an opportunity for transmission may 
exist in the workplace, the heightened requirements of an employer seemed to be given equal weight 
when weighed against all the possible avenues a worker could encounter outside the workplace where 
personal behaviours were less structured; public gatherings and events, social circles/bubbles, families 
with school aged children or children continuing in recreational activities.  Even as public health 
guidelines were removed, and employer’s maintained stricter protocols; reliance on subjective worker 
reports were often sufficient to grant entitlement despite increased public avenues for transmission. 

In the second bullet point, the Policy uses the phrasing: 

• “including contact with… suspected of having communicable illness”,  

Hydro One is of the opinion that the term ‘suspected’ is too broad and subjective in terms of giving 
weight to evidence of possible transmission as it relates to coworkers in the workplace.  Again, this 
would leave a great deal of weight on subjective reports from the ill worker in asserting the presence of 
and contact with suspected ill parties to gain entitlement.  Enabling workers with the ability to 
subjectively amplify workplace factors while downplaying personal factors in the absence of actual 
objective facts and evidence misrepresents standard adjudication principles set out in other long-
standing WSIB Policies, and the WSI Act itself.   

As mentioned above, the presumption clause and the Benefit of Doubt policy (11-01-03) should not 
apply noting the nature of transmission and contraction, and the absence of definable objective events 
leading to illness. 

The third and fourth bullets in this section will pose challenges for ‘contact tracing’ by employers.  Many 
employers don’t have internal occupational health services or broad health & safety teams with the 
capability to do an in-depth investigation to determine compatibility of incubation periods, or 
assessment of potential exposures.  This would be particularly challenging where worker’s may be at 
multiple locations over the course of a few days, travel for business, or interact with multiple groups in 
varying ways.  Additionally, how do employers or workers distinguish between passive interaction and 
‘direct’ contact with other workers, staff, or exposures. As noted above, over the course of COVID-19 
protected exposure was not given adequate weight by decision makers in establishing possibility of 
transmission/contraction. 

The final paragraph in this section should be removed, as it is so broad and would appear to enable a 
decision maker to apply a generalized approach without the need for establishing contact/transmission 
sources. The basic principles of the Five Point Check System outlined under Policy 11-01-01- 
Adjudicative Process should still apply, and the decision maker should have to establish that i) a 
personal work-related injury occurred, ii) there is proof of accident, and iii) compatibility of diagnosis to 
the exposure history.  In the absence of an identifiable contact source or path of transmission, 
entitlement should not be granted simply because of a possibility of having contracted it in the 
workplace.  This should be even more applicable to communicable illnesses where the prevalence in 
the general population is equal to or greater than individual workplaces. 

Determining whether the communicable illness arose out of employment 

In this section the phrasing “activities of daily living” is first mentioned in the first bullet. Hydro One 
requests the rephrasing or replacement of this language.  Generally speaking, in the context of 
disability management the term “activities of daily living” is typically in reference to an injured or 
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disabled individual’s ability to perform six primary daily personal tasks (personal hygiene, dressing, 
eating, bed mobility, locomotion, and bowel/bladder control). The intent of this section of the draft policy 
is to distinguish whether a worker’s personal behaviours and activities would create a circumstance of 
increased risk than that of their employment activities/duties. Hydro One proposes that the phrasing 
related to risk should solely be in relation to the risk of the general population, as neither the WSIB, nor 
employers will have the ability to confirm what would be considered ‘routine activities’ for any specific 
individual(s).   

Furthermore, it is suggested that the comparison shall be between their employment and the risk of the 
‘general public during ordinary or routine activities of daily living’. This would not appear to account for 
other non-routine behaviours, such as large public events (concerts, festivals, sporting events), 
recreational activities, family gatherings, religious gatherings and other non-routine personal 
circumstances that could create greater risk than the worker’s employment.  This raises a deeper 
question of how a) an employer is to know of a worker’s non-occupational behaviours, and/or b) how 
the WSIB will intend to establish other potential exposures.  It is well known that every individual’s 
personal circumstances, behaviours, and routines differ from person to person.  It would be biased to 
apply a ‘general’ approach to an individual’s personal non-occupational behaviours and activities when 
weighing risk, but then apply a specific approach to weighing the workplace contribution to contracting 
illness.   

Hydro One proposes that consideration should be given to limiting entitlement to communicable 
illnesses related to public health emergencies only for defined periods where specific public health 
guidelines are in-place limiting congregation of larger groups.  As experienced in late-2021 and early-
2022 during the height of the Omicron variant, significant relaxation of public health measures resulted 
in greater access to a variety of events, businesses, and activities that created an increased 
transmission, spread, and onset of illness.  Employers were significantly challenged in determining 
work-relatedness for any onset of illness given the breadth of circumstances that individuals could 
contract the illness/variant.  Where public health measures no longer strictly restrict interactions in the 
general population, a more clearly defined policy should limit entitlement to benefits in the absence of a 
clear heightened risk in the workplace.  It is our opinion that the policy as it stands would not 
appropriately give weight to the extent of exposures that would occur in the general population where 
gatherings of larger groups could occur. Additionally, as mentioned above, neither the employer nor 
WSIB will be able to account for all the possible non-occupational circumstances that could equally 
pose risk to individuals.  

Under this heading, we would propose the following revision to this applicable bullet:  

• “…the employment place the worker at an increased risk (i.e. increased likelihood) of 
contracting the communicable illness as compared to the risk experienced by the general public 
with consideration to any current state of emergency protocols, restrictions, or guidance issued 
by public health or other government entities at the time of suspected contraction of the illness, 
and…. ” 

Employment risk factors 

In this section, the reference to activities of daily living is raised again, and our position remains the 
same that this language is too broad to be utilized for purposes of determining entitlement. Like the 
revision of the bullet above, we would propose a revision of the first paragraph as follows: 

• “A worker’s employment will generally place the worker at an increased risk of contracting a 
communicable illness as compared to the risk to the general public, with consideration to any 
current state of emergency protocols, restrictions, or guidance issued by public health when:….” 

Even with the revision to the opening paragraph, there is still concern with the application of the 
“factors” described in the draft policy.  In the first bullet point in this section, it is suggested that 
consideration will be given to the rate of communicable illness in the workplace.  How will the WSIB 
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determine this ‘rate’? Workplaces from employer-to-employer vary in nature, where some employers 
have multiple locations/sites, some outdoor, some indoor, some workers travel throughout a given 
day/week/month and determining how an employer/workplace-based rate applies to a specific worker 
will be difficult for all parties involved.  Hydro One proposes that a statement identifying the fact that 
work sites, workplaces, and work locations will be unique from employer to employer, and possibly 
worker-to-worker.  Such a statement will aid in ensuring appropriate weight and consideration is 
afforded prior to rendering a decision.  

In addition, the first bullet applies the principle of comparing the rate to the rate of the general 
population.  However, as learned through the COVID-19 pandemic, rates will differ in different regions.  
Does the WSIB intend to account for the rate in the specific region where the worker is employed, as 
opposed to a province-wide rate of illness? What will be the source of this rate, and who will verify it is 
objectively established and accurate?  An employer in a given region may have a low rate of illness 
within the workplace, compared to their geographic region, but may also be higher than the provincial 
rate.  Lastly, how will an employer be able to determine their own rate as an employer in the absence of 
required testing, record-keeping, and confidentiality?  

The second bullet again references the phrasing ‘routine activities of daily living’, and we will not 
belabour the point mentioned above regarding rephrasing. 

The second paragraph in this section uses the phrase “…in excess of the norm…”.  Similar to the 
questions regarding the ‘rate’ mentioned above; how will the ‘norm’ be determined and evaluated? The 
COVID-19 pandemic had varying degrees of accepted ‘normalcy’ with regard to public transmission, 
and as a result, we’d propose comparable wording used to replace ‘routine activities of daily living’ 
should be used to replace the reference to “the norm”;  

• “…transmission of a communicable illness in excess of the opportunities with the general 
population at large include…” 

o Note: ‘General population’ again does not account for regional/geographic rates that 
could differ across the population.  

The third bullet in the second paragraph re: employer-provided accommodations should likely 
differentiate between a worker’s own decision to stay with one or more persons, vs. a company’s 
directive/requirement to do so. Some employers may afford ‘room and board’ allowances as part of a 
wage package, a stipend, or cover worker’s travelling expenses.  But it may be a worker’s own 
discretion to choose to room with others in these situations, as opposed to a requirement/expectation 
from the Employer.   

Community-acquired communicable illness  

It is Hydro One’s position that this section is the most important section of the policy, and Hydro One 
respectfully requests that given the implications and clarity outlined therein, that this section should be 
moved to the top of the policy following Immunization under the primary heading Entitlement Criteria. 
As outlined in the sections and feedback above, decision makers should be giving significant weight to 
the current state of transmission/contraction of the illness in the general (or regional) population when 
considering entitlement.  Having this section placed earlier in the policy would provide greater context-
setting for the remainder of the policy when addressing the work-relatedness and level of risk applied in 
the other sections. 

The only other comment in this section, is the use of the term “norm” again, in the example provided.  
As noted above, this broad term is too vague and is lacking a definition of what will be considered ‘the 
norm’.  The treatment of COVID-19 cases evolved over time where, as restrictions were lifted and 
vaccination rates rose, the accepted ‘norm’ of exposure in the general public changed as well.  

Public Health Emergency 
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Hydro One does not disagree with the guidance offered in this section.  However, it is Hydro One’s 
request that an additional note or comment be included to note that not all workplaces for ‘essential 
workers’ have the same level of risk.  For example, Hydro One’s role in maintaining power for our 
customers results in our staff being considered essential workers.  However, much of our work does not 
involve extensive interaction with customers and the general public.  While there may be some in-
person interactions with the public, and with internal partners in maintaining power; the vast majority of 
the work may be done safely with social distancing, independent work, adherence to other internal 
health & safety practices, and public health guidelines.  Additionally, much of our essential work is done 
in an outdoor environment.  Alternatively, retail workers (grocery stores, and essential stores) and 
health care workers are likely to have a heightened risk given the increased interactions in an indoor 
environment with the public and patients respectively in a COVID-19-like health emergency. Both 
industry classifications may be deemed ‘essential’, but the work itself and the risk of exposure would be 
vastly different.  Any essential worker may have an increased risk of contracting a communicable 
illness in comparison to those who may be directed to stay at home; however, being an essential 
worker in-and-of itself should not be the only consideration in determining entitlement and exposure 
risk.  

It would be beneficial here to include a paragraph directing the decision-maker to consider the health & 
safety practices of the employer, the nature of the work duties, the environment the worker(s) work in 
(indoor vs. outdoor), and daily duration (continuous and cumulative) of duties involving in-person 
interactions. Health & safety practices could include personal protective equipment, 
vaccination/immunization policies, screening processes, social distancing, and various other practices 
that go beyond public requirements or personal practices and environments the individual may utilize or 
encounter away from the workplace. Perhaps improved worker and employer questionnaires should be 
considered to have a clearer understanding of the work related to communicable exposures.  During 
COVID-19, WSIB developed questionnaires for ill workers, but a comparable questionnaire narrowing 
the scope of exposure in the workplace was not included/utilized.  

Alternatively, it may also be beneficial to include language that, in the face of a public health 
emergency, allows the WSIB to establish defined Classes or NAICS groups whereby only those defined 
classifications would be entitled to benefits for communicable illnesses based on the nature and 
increased risk in those employment settings.  This may limit unnecessary burden and challenges to 
more general classifications of employers.  

Prevention of communicable illnesses 

Hydro One agrees that workers who have been exposed but have not contracted a communicable 
illness would not be entitled to benefit under the WSI Act.  However, it remains our position that there 
will be significant difficulty for the WSIB to objectively assess confirmation of illness in many instances.  
As outlined above, the similar symptoms of many communicable illnesses, and the ever-changing 
nature of mutating viruses and bacteria will result in significant difficulty for all parties in determining the 
nature of a given illness.  Additionally, the WSIB should proceed with caution in associating subjective 
reporting of illness by an ill worker in determining entitlement to benefits.  Workers may see the 
advantage in reporting symptoms particularly where they do not have short-term disability, sick leave 
benefits, or other paid leave through their employer.  

Additional Items & Comments 

Secondary or Pre-Existing Conditions 

Hydro One proposes the inclusion of statement or clarification in regard to the circumstance that a 
worker would not be entitled to loss of earnings for a period where they are required to remain out of 
the workplace as a precaution due to a pre-existing condition or comorbidity that results in a greater risk 
of a severe health outcome than that of the general public.   
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Impact on premiums and collective liability 

Hydro One proposes that costs associated with communicable illnesses should be rolled up to the 
applicable assigned NAICS code or Class for the given accident employer (or Schedule).  Given the 
passive nature of transmission, and the challenges associated with factually determining sources of 
transmission, a collective ownership of the financial burden of the costs would be an appropriate 
consideration. Particularly for retail and health care-based employers, where the risk of exposure and 
contraction of the illness is directly related to non-workers bringing illnesses into the employment 
environment due to the essential nature of the service they provide. Essential workers cannot ‘turn’ 
potentially ill parties away from appropriate treatment or access to essential goods and services. 
Applying costs directly at the employer-level for such illnesses where a) the source may not be factually 
identifiable, and/or b) where the employers may have limited control over the level of risk and exposure, 
seems counter to the Collective Liability and Fairness principles intended under the New Rate 
Framework and the insurance system.  

Worker Income Protection Benefit & Infection Disease Emergency Leave 

It may be in all parties’ best interest to advocate for increased access and broader entitlement to 
government benefits for workers requiring infectious disease emergency leave, regardless of the 
source of the exposure and related illness.  This could alleviate some of the burden and difficulties that 
would result from employers, workers, and the WSIB in attempting to differentiate exposures to aerosol, 
droplet, and airborne illnesses where identifiable exposures and level of risk are significantly difficult to 
establish and factually support.  Establishing improved Government benefits in circumstances of public 
health emergencies would also reduce the likelihood of false reporting and the perceived incentive of 
reporting a work-related illness for workers who do not have other forms of paid leave.  

Conclusion 

In conclusion, it is Hydro One’s position that significant revisions are required within the draft policy.  
The proposed application of the policy as it reads currently is too broad and should a new pandemic 
or epidemic of a communicable illness occur within Ontario, the challenges created for contact tracing, 
and reporting would be significant and burdensome for employers, workers, and WSIB alike.  
Additionally, the generalized language throughout the policy would likely result in widespread 
entitlements based on subjective self-reporting by workers with limited-to-no ability for employers to 
respond and objectively present concerns or doubt should the WSIB not apply a greater threshold for 
entitlement.  

We appreciate the opportunity to participate and provide feedback on this WSIB consultation on the 
proposed 15-03-15 – Communicable Illnesses operational policy. We look forward to receiving further 
feedback on the submissions of all stakeholders and reviewing the final Operational Policy prior to 
implementation.  

Yours Sincerely, 
 

 
David J. (D.J.) Harding 
Manager, Health & Wellness Department  
Hydro One Networks Inc. | Human Resources  
David.Harding@HydroOne.com  
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 IAVGO Community Legal Clinic
    PHONE:   FAX: 
(416) 924-6477   1500-55 UNIVERSITY AVENUE, TORONTO, ON   M5J 2H7  (416) 924-2472

March 28, 2023 

WSIB’s Consultation Secretariat  
Consultation_Secretariat@wsib.on.ca 

Dear Consultation Secretariat, 

Re: Communicable illnesses policy 

The Board’s “Communicable illnesses” policy means that injured workers and 
their families will bear the costs of work-related COVID. Workers who are 
precariously employed, racialized, and working in low-wage, unsafe employment 
suffer the most.  

The policy breaches the law. It says that the Board will deny a claim even where 
a worker caught COVID at work. Unless the worker can also show that their 
job placed them at greater risk of catching COVID than the general public, the 
Board will deny that claim.  

The policy further asserts, contrary to the evidence, that workers in crowded 
workplaces with close contact with others (manufacturing, retail) are not at 
greater risk of catching COVID than the public.  

The policy lumps COVID – a disease which had killed nearly 7 million people and 
disabled many millions more – into the same category as minor illnesses like 
colds. This is absurd. COVID continues to kill and disable Ontarians, especially 
low-income, precarious, racialized Ontarians.i As other stakeholders have 
suggested, the Board should create a new policy specific to COVID claims – one 
that reflects the science, addresses long COVID, and explains how the WSIB will 
address COVID claims suppression.  

This is not a real consultation process. We provide submissions because the 
Board has shut the door to anything else. Instead of engaging with stakeholders 
in an accessible way, it: 

• Posted information on its website written for graduate-level academics.

o Both the consultation webpage and the draft policy are harder
to read than the Harvard Law Review. ii

mailto:Consultation_Secretariat@wsib.on.ca


• Failed to directly tell stakeholders about the consultation.

• Accepted submissions only in writing and only by email.

This “consultation” excludes the voices the Board needs to hear. Nearly half of 
Canadians struggle with literacy.iii Many injured workers don’t read or write in 
English. Many injured workers don’t have reliable access to computers, the 
internet or email. Workers with disabilities and who work in precarious, high-
risk jobs (the people who most need to respond) often need accommodations to 
participate in consultations like this one. 

‘The COVID-19 pandemic has laid bare in the cruellest 
way, the extraordinary precariousness and injustices of our 
world of work’ - Guy Ryder, Director General of the International 

Labour Organizationiv 

The Board should start again with a public consultation about how to address 
COVID. This consultation should include in-person or zoom hearings where 
workers can speak directly to the Board.  

About IAVGO 

The Industrial Accident Victims Group of Ontario is a community legal aid clinic. 
IAVGO has been funded for more than 40 years by Legal Aid Ontario. 

IAVGO provides direct services to disabled workers injured on the job, and to 
the families of those who have been killed on the job. IAVGO’s clients live 
throughout the province.  

Our clients include some of the most vulnerable workers in Ontario. Every one 
of our clients, except for survivors of workers who have died, is a person with a 
disability or multiple disabilities. All are low-income, often living in poverty 
because of their inability to continue working. 

Most of our clients also have at least one of the following characteristics: 
• Racialized
• Live in rural and remote areas of the province
• Limited ability to read or write
• Little or no English language skills



• Low levels of education: usually high-school or below
• Mental health conditions including depression, post-traumatic stress

disorder, or addiction
• No or limited Canadian immigration or citizenship
• Little or no job security
• Precarious housing or homelessness

For many years, we have worked alongside precarious and migrant workers to 
help them access compensation following workplace injuries.  

The proposed policy directs decision-makers to deny entitlement 
even where the worker caught COVID at work 

The WSIB is denying entitlement to workers who catch COVID-19 on the job. 
The policy says that workers must have an increased exposure risk to get WSIB 
support, even if they actually catch COVID at work. It states, “a worker who 
contracts one of these communicable illnesses in the course of employment is 
generally not entitled to benefits unless the worker’s employment increased 
their risk of contracting the communicable illness in some additional way” (p. 4). 

Having established that worker actually caught COVID-19 at work, it is 
farcical that the Board denies them entitlement. The Board justifies itself by 
creating an artificial definition about whether an infection “arises out of” 
employment based on whether the worker had an increased risk in the 



workplace.v Due to ill-conceived legislative change in 2017, the Board can 
establish different “evidentiary requirements” or “adjudicative principles” for 
different entitlements.vi But, this power does not allow the Board to change by 
policy the entitlement provisions of the Act.vii  

An example 

The Board’s policy means that workers and survivors will receive no 
compensation for COVID they catch at work. For example, this scenario: 

Increased risk compared to the general public is the wrong 
question  

The Board must determine whether a worker suffered from a workplace illness 
“arising out of and in the course of their employment”.viii The Board regularly 
assesses workplace factors and non-work-related factors. It then determines 
work-relatedness based on the merits and justice of each case. It assesses 
whether, more likely than not, the work factors were a significant contributing 
cause to the worker’s illness. That is exactly what it should do in COVID claims. 

While increased risk compared to the general public may be one relevant factor 
in assessing work-relatedness, it cannot act as a litmus test to deny entitlement 
even where the evidence as a whole shows the infection was caused by work.  

A proper assessment about whether a COVID infection is work-related would 
consider factors such as: 

Ana works on an assembly line in a factory that supplies a major retailer. The 
worker next to Ana on the line was diagnosed with COVID in the past week. 
Ana tests positive for COVID and is hospitalized. She dies after several weeks. 
Her spouse, who now can’t support their children on one income, files a 
WSIB claim.  

The WSIB establishes that Ana caught COVID at work from her co-worker. 
She didn’t have any other outside of work close contacts with people who 
tested positive.  

But the WSIB denies entitlement and compensation to her survivors because 
Ana didn’t face an “increased risk” of COVID compared to a member of the 
general public.  



• Risk factors in the worker’s workplace
o Direct exposure to COVID at work
o Duration, frequency and intensity of exposure to COVID at work
o Conditions that favour transmission of COVID in the workplace

(poor ventilation, no masking, no screening, no work from home
options, no paid sick leave)

• Risk factors outside of the worker’s workplace
o Direct exposure to COVID outside of work
o Duration, frequency and intensity of exposure to COVID outside

of work
o Conditions that favour transmission of COVID outside of work

(masking, poor ventilation, etc.)

The proposed policy excludes precarious front-line injured workers 
from coverage for COVID because it fails to reflect the science 

The Board is failing its statutory obligation to monitor and implement scientific 
developments. The Board must:  

“monitor developments in the understanding of the relationship between 
workplace insurance and injury and occupational disease, 

(a) so that generally accepted advances in health sciences and related
disciplines are reflected in benefits, services, programs and policies in a
way that is consistent with the purposes of this Act”ix

The Board has failed to monitor and implement the science. It says that workers 
in crowded workplaces with close contact with others (e.g. manufacturing, retail) 
are not at a greater risk of catching COVID than the public. This assertion runs 
counter to the evidence – workers in manufacturing and similar industries 
requiring close in person contacts are at high risk.x  

The proposed policy will largely limit workplace COVID entitlement to a few 
groups of workers (health care workers and workers required to live in 
employer-provided congregate housing). This outcome makes no sense based on 
the health science evidence. Evidence confirms that industries with 
disproportionate risk for workplace-acquired COVID-19 infection include: 

• Manufacturing xi

• Agriculture, Forestry, Fishing, and Hunting xii

• Transportation and Warehousingxiii



 
 

• Social assistance, educational servicesxiv 
• Retailxv 

 
Indeed, workers in manufacturing had the highest incidence of work death from 
COVID in Ontario.xvi  
 
This statement in the policy is especially baseless: 
 

Outside of a public health emergency, in-person interactions at work with 
colleagues, customers, clients, or others, generally do not place the worker at a 
greater risk of contracting one of these communicable illnesses than the risk 
experienced by the general public. 
 

In-person interactions do place workers at a greater risk. Researchers have 
studied the high instance of workplace transmission in manufacturing. It likely 
reflects working on-site “often in crowded conditions where physical distancing 
in lines of work is not possible, and environmental requirements for 
refrigeration/humidity may impact the use of personal protective equipment for 
COVID-19.”xvii 
 
The burden of the Board’s failures falls onto the most vulnerable  
 
Based on arbitrary, non-evidence-based criteria, the proposed policy excludes 
most precarious front-line injured workers from coverage for COVID — and 
their families from coverage when they die from work exposures.   
 
Ontarians who die from COVID, or are seriously injured by COVID, are 
disproportionality precarious, racialized, low-income workers.xviiixix And, these 
workers don’t have access to paid sick days or private insurance if they suffer 
ongoing disability or death because of COVID. These inequities have grown with 
recent decisions of the provincial government to end paid sick days and health 
care support for the uninsured.xx The WSIB must provide for Ontario workers 
when they have workplace illnesses. It is failing. 
 
The Board’s treatment of COVID and COVID claims suppression is 
unacceptable 
 
The Board must address the reality that most workplace COVID infections are 
not reported to WSIB. The Board’s policy on COVID should address COVID 
claims suppression. 
 



For example, in 2020 and 2021, Amazon had large outbreaks in its workplaces, 
involving hundreds of workers. Yet, Amazon workers had only had 12 allowed 
COVID claims from 2020 to 2023.xxi For its part, despite multiple outbreak 
reports, Walmart workers had fewer than 5 allowed COVID claims 2020-2023, 
with none allowed in 2020.xxii 

The Board should launch an investigation into COVID claims suppression. 
Instead, the Board is encouraging claims suppression. Its “FAQs about claims and 
COVID-19” on its website discourages workers from filing COVID claims. The 
Board states, in response to the question “I think I contracted COVID-19 at 
work. Should I file a claim?”: 

Although most COVID-19 infections will not be work related, some may 
be. If you have a diagnosis/positive test or symptoms of COVID-19 and 
you think you became ill because you were exposed at work, you should 
tell your employer about your illness and details of your exposure and 
you may file a claim to determine if you are eligible for WSIB benefits.xxiii 

The Board should establish a policy about COVID claims 

The policy lumps COVID into the category of minor illnesses like colds. This is 
absurd given the ongoing burden of COVID on Ontarians, and especially onto 
low-income, precarious, racialized Ontarians.xxiv The Board should create a new 
policy specific to COVID claims. The policy should: 

• Be developed along with medical professionals and scientists who can
advise the Board about how COVID spreads in workplaces.

• Respect the law and the principles guiding workers’ compensation.

• Address how the Board will adjudicate long COVID claims. Evidence
shows that about 15% of people will suffer post-COVID symptoms.xxv

• Explain how WSIB will proactively address COVID claims suppression.

https://www.wsib.ca/en/injured-or-ill-people/claims/faqs-about-claims-and-covid-19


What a meaningful consultation on COVID policy looks like 

IWA4J & Justicia (J4MW) Injured Workers Day of Action at WSIB in Toronto, June 
1, 2022 

The Board has abandoned any real public consultation process. Workers now 
must stand outside the WSIB hoping to talk to anyone in charge of the Board’s 
policy decisions, to no avail. See above how the Board turned workers away at 
the door of the WSIB last June 1st, Injured Workers’ Day.  

A meaningful public consultation would include, at minimum: 

• The Board writes consultation information in plain language. As outlined
above, both the consultation website and the draft policy required above
a college level education to understand.

• The Board provides consultation information in multiple languages to
accommodate workers who speak and read English as a second language.

• The Board tells workers the scientific basis for its approach to COVID
policy, and lets workers speak to its scientific advisors.

• The Board allows workers to make in-person or zoom submissions
directly to the WSIB decision-makers responsible for creation of the
COVID policy.

A better consultation process would include an independently led review. The 
review should have an advisory board consisting of scientists and health care 
professionals, as well as experts in workers’ compensation law and policy.  



Offer to participate in a further consultation process 

As discussed above, IAVGO is willing to participate in a further, real, 
consultation that involves workers meaningfully. COVID has been, and remains, a 
crisis for precarious workers in Ontario. They must have a say. 

Yours truly,  
IAVGO Community Legal Clinic 

Maryth Yachnin Jessica Ponting Belia Berrocal 

David Arruda Dora Chan Sang-Hun Mun 

Mary DiNucci 

Linda Newton Mary DiNucci Aleksandar Ivovic 

cc. Minister of Labour Monte McNaughton

i Quinn KL, Katz GM, Bobos P, et al. Understanding the post COVID-19 condition (long COVID) 
in adults and the expected burden for Ontario. Science Briefs of the Ontario COVID-19 Science 
Advisory Table. 2022;3(65). https://doi.org/10.47326/ocsat.2022.03.65.1.0 
ii See attached readability assessments of both the WSIB consultation website on the draft policy 
and the draft policy itself.  
iii CBC Radio, “Nearly half of adult Canadians struggle with literacy — and that's bad for the 
economy” (January 17, 2021), online: https://www.cbc.ca/radio/costofliving/let-s-get-digital-from-
bitcoin-to-stocktok-plus-what-low-literacy-means-for-canada-s-economy-1.5873703/nearly-half-
of-adult-canadians-struggle-with-literacy-and-that-s-bad-for-the-economy-1.5873757 
iv ILO. New Normal? Better Normal! 2020. Available at: https://www.ilo.org/global/about-the-
ilo/newsroom/news/WCMS_743326/lang--en/index.htm (26 March 2023), date last accessed). 
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Policy

A worker is entitled to benefits for a communicable illness arising out of and in

the course of

the worker's employment. 

Purpose 

The purpose of this policy is to provide entitlement guidelines for claims for 

communicable 

illnesses. 

Guidelines 

For the purposes of this policy, a "communicable illness" means an illness due to

a specific 

infectious agent (e.g., viruses, bacteria) that arises through transmission of that

agent from 

person to person or from animal to person; either directly or indirectly. 
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Communicable illnesses policy consultation

The COVID-19 pandemic was an unprecedented event for Ontario’s workplace

safety and insurance system, both in terms of the speed with which it arrived in 

Ontario and the spread of the virus in the population. We responded quickly, in

part, by implementing steps to support timely, transparent and consistent

decision-making in COVID-19 claims. This allowed us to move swiftly to provide 

people who contracted work-related COVID-19 with wage-loss benefits, health 

care, and help getting back to work.

Early in the pandemic, we created an adjudicative approach document for initial 

entitlement in COVID-19 claims and made it available to the public on our 

website. We have a long history of adjudicating communicable illness claims that

includes other previous global outbreaks, such as SARS and H1N1. Our approach 

with COVID-19 largely reflected our general approach to these claims.
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From: Noonan, Joanna
To: Consultation Secretariat
Subject: Communicable disease policy consultation- feedback
Date: Wednesday, February 22, 2023 11:45:24 AM

Hi there,
 
I have concerns around the incubation period for COVID-19 that is quoted in the policy.
We have dealt with thousands of cases of community acquired COVID-19 in our staff over the course
of the pandemic and 14 days is well beyond what the incubation period actually is, particularly with
the Omicron variant.
 
We are finding that for Omicron 2-4 days is typical between exposure and symptom onset (or
positive test if asymptomatic).
 
I have engaged Dr. Gerald Evans who is our Medical Director of Infection Prevention and Control at
Kingston Health Sciences Centre and the Chair of the Division of Infectious Diseases and a Professor
in the Departments of Medicine, Biomedical & Molecular Sciences, and Pathology & Molecular
Medicine at Queen's University.
 
He has provided me with the attached published review showing the pooled incubation period for
all COVID-19 as being 6.57 days and even shorter (3.42 days) for Omicron.
 
I hope the WSIB will consider the evidence/research related to COVID-19 incubation period.
Having such an extended/inaccurate period will also have the unintended effect of many community
acquired absences being considered work related which is inaccurate and places additional burden
on employers making them responsible for additional community acquired cases.
 
Thank you for considering and I’m sure Dr. Evans would be happy to speak with you if you wish for
information on this matter.
Sincerely,
Joanna
 
 
Joanna Noonan
Director, Occupational Health, Safety & Wellness
Kingston Health Sciences Centre & Providence Care
613-549-6666 x4145 (KGH site)
613-544-4900 x53558 (PCH)
613-331-4950 (cell)
joanna.noonan@kingstonHSC.ca
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Incubation Period of COVID-19 Caused by Unique SARS-CoV-2 Strains
A Systematic Review and Meta-analysis
Yu Wu, PhD; Liangyu Kang, MD; Zirui Guo, MD; Jue Liu, PhD; Min Liu, PhD; Wannian Liang, PhD

Abstract

IMPORTANCE Several studies were conducted to estimate the average incubation period of
COVID-19; however, the incubation period of COVID-19 caused by different SARS-CoV-2 variants is
not well described.

OBJECTIVE To systematically assess the incubation period of COVID-19 and the incubation periods
of COVID-19 caused by different SARS-CoV-2 variants in published studies.

DATA SOURCES PubMed, EMBASE, and ScienceDirect were searched between December 1, 2019,
and February 10, 2022.

STUDY SELECTION Original studies of the incubation period of COVID-19, defined as the time from
infection to the onset of signs and symptoms.

DATA EXTRACTION AND SYNTHESIS Following the Preferred Reporting Items for Systematic
Reviews and Meta-analyses (PRISMA) reporting guideline, 3 reviewers independently extracted the
data from the eligible studies in March 2022. The parameters, or sufficient information to facilitate
calculation of those values, were derived from random-effects meta-analysis.

MAIN OUTCOMES AND MEASURES The mean estimate of the incubation period and different SARS-
CoV-2 strains.

RESULTS A total of 142 studies with 8112 patients were included. The pooled incubation period was
6.57 days (95% CI, 6.26-6.88) and ranged from 1.80 to 18.87 days. The incubation period of
COVID-19 caused by the Alpha, Beta, Delta, and Omicron variants were reported in 1 study (with 6374
patients), 1 study (10 patients), 6 studies (2368 patients) and 5 studies (829 patients), respectively.
The mean incubation period of COVID-19 was 5.00 days (95% CI, 4.94-5.06 days) for cases caused
by the Alpha variant, 4.50 days (95% CI, 1.83-7.17 days) for the Beta variant, 4.41 days (95% CI, 3.76-
5.05 days) for the Delta variant, and 3.42 days (95% CI, 2.88-3.96 days) for the Omicron variant. The
mean incubation was 7.43 days (95% CI, 5.75-9.11 days) among older patients (ie, aged over 60 years
old), 8.82 days (95% CI, 8.19-9.45 days) among infected children (ages 18 years or younger), 6.99
days (95% CI, 6.07-7.92 days) among patients with nonsevere illness, and 6.69 days (95% CI, 4.53-
8.85 days) among patients with severe illness.

CONCLUSIONS AND RELEVANCE The findings of this study suggest that SARS-CoV-2 has evolved
and mutated continuously throughout the COVID-19 pandemic, producing variants with different
enhanced transmission and virulence. Identifying the incubation period of different variants is a key
factor in determining the isolation period.

JAMA Network Open. 2022;5(8):e2228008.

Corrected on September 16, 2022. doi:10.1001/jamanetworkopen.2022.28008

Key Points
Question What are the incubation

periods of COVID-19 caused by different

SARS-CoV-2 strains?

Findings In this systematic review and

meta-analysis of 141 articles, the pooled

incubation period was 6.57 days. The

incubation periods of COVID-19 caused

by the Alpha, Beta, Delta, and Omicron

variants were 5.00, 4.50, 4.41, and 3.42

days, respectively.

Meaning These results suggest that

with the evolution of mutant strains, the

incubation period of COVID-19

decreased gradually from Alpha variant

to Omicron variant.
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Introduction

In December 2019, multiple cases of novel coronavirus disease (COVID-19), which is caused by severe
acute respiratory syndrome coronavirus 2 (SARS-CoV-2), were reported in Wuhan, China.1 On March
11, 2020, the World Health Organization (WHO) declared that COVID-19 can be characterized as a
pandemic. To date, the transmission of COVID-19 is still difficult to contain, as confirmed and death
cases are still increasing. Up to March 16, 2022, 460 280 168 confirmed cases and 6 050 018
confirmed deaths have been reported to the WHO.2 Rapid spread of COVID-19 has had enormous
social, economic, and health care system effects around the world. Effective treatment to block the
spread of COVID-19 is not developed yet, so countries have implemented a series of nontreatment
interventions such as social distancing, isolation, face mask mandates, and quarantining to reduce its
rapid transmission.3 Existing evidence has shown that most of COVID-19 cases are missed by
screening because infected persons are unaware they were exposed and have not developed
symptoms yet.4-6

Incubation period is one of the most important epidemiological parameters of infectious
diseases. Knowledge of the disease’s incubation period is of great significance for case definition,
management of emerging threats, estimation of the duration of follow-up for contact tracing and
secondary case detection, and the establishment of public health programs aimed at reducing local
transmission.7 Previous studies8 have reported that the average serial interval of COVID-19 is shorter
than the average incubation period, which suggests a substantial proportion of presymptomatic
transmission. For diseases caused by different pathogens, the length of incubation period is the key
factor to determine the isolation period of infected persons.

Since the beginning of the COVID-19 epidemic, SARS-CoV-2 has evolved and mutated
continuously, producing variants with different transmissibility and virulence. SARS-CoV-2 variants
are classified by the WHO into 2 types: variants of concern (VOC) and variants of interest (VOI).9

According to the US Center for Disease Control and Prevention (CDC), a VOC is a variant that has
increased transmissibility, increased virulence, a resistance to vaccine or acquired immunity from
previous infection, and has the ability to elude diagnostic detection.10 Several VOC have emerged
from the original wild-type strain isolated in Wuhan since the outbreak first began in December 2019,
such as Alpha (B.1.1.7), Beta (B.1.351), Gamma (P.1), Delta (B.1.617.2), and Omicron (B.1.1.529).9 The
Alpha variant was first detected in the UK in September 2020; the Beta variant in South Africa in May
2020; and the Gamma variant in Brazil in September 2020. All 3 quickly became the main virus
strains worldwide.

Globally, many studies were conducted to estimate the average incubation period of COVID-19.
However, the reported estimates of incubation period in these fragmented studies vary depending
on the number of study participants recruited, the type of design employed, the data collection
period, and the country in which the study was conducted. In addition, with the spread of the Delta
and Omicron variants, the current incubation period of COVID-19 is different from that in the
outbreak of Wuhan. This meta-analysis was aimed to determine the overall pooled incubation period
of COVID-19 and the incubation period of COVID-19 caused by different SARS-CoV-2 variants using
available evidence, so as to adjust prevention and control strategies and better block the
transmission of COVID-19.

Methods

Search Strategy
We conducted this meta-analysis following the Preferred Reporting Items for Systematic Reviews
and Meta-Analyses (PRISMA) guideline. This review was not registered. This study was exempted
from ethics review board at Peking University because it used previously published literature in its
analysis. A survey of the literature was implemented between December 1, 2019, and February 10,
2022. Publications on the electronic databases PubMed, Embase and ScienceDirect were searched
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using the keywords novel coronavirus, SARS-CoV-2, 2019-nCoV, or COVID-19 and either incubation
period or incubation (eTable 1 in the Supplement). No restrictions on language or publication status
were imposed so long as an English abstract was available. The initial searches were carried out by 3
of the investigators (Y.W., L.K., R.G.).

Inclusion and Exclusion Criteria
Inclusion criteria for selecting the studies were that the incubation period was one of the primary
outcomes of the study and that, when the incubation periods of multiple groups were reported in the
same study, only the group with the largest study population was included. Criteria for exclusion
included articles not conducted as studies (ie, editorials, perspective articles, letters to the editor,
reviews, article information, or comments), duplicate studies, and articles with overlapping study
populations (ie, enrolling the same population in the same region around the same period).

Outcome Measures and Study Selection
The outcome variable was the mean estimate of the incubation period. Incubation period was
defined as the time from when the infection occurred to the onset of signs and symptoms or the first
positive test. It was measured with cases of a well-defined period of exposure and symptom onset.

Results of searches were screened in 2 stages. First, titles and abstracts were screened and only
relevant articles retained. Next, articles were read in detail—studies were selected for meta-analysis
if they reported either results fitting our primary parameters (with CIs) or sufficient information to
facilitate calculation of those values.

After screening for inclusion and exclusion criteria, data extraction was carried out from the
included studies. The name of the first author, area of study, time period for data collection,
characteristics of the study population, strain type, and estimates for the incubation period with 95%
CI were extracted from the selected studies. Ninety-five percent CIs were estimated for the studies
reporting mean with standard deviation by using the following formula, which is generally used to
calculate the 95% CI for any parameter:

95% CI = μ ± 1.96 × s
√n

where μ indicates the mean incubation period, s the standard deviation, and n the sample size of the
study. Some studies reported only median with interquartile range or range. Mean and the standard
deviation were calculated for such studies by using an appropriate approximation for the consistency
in synthesizing the results for meta-analysis.11,12

Quality Assessment
Once studies were shortlisted, 2 authors (Y.W., L.K.) independently conducted appraisals of study
quality. We used a scale modified from the Newcastle-Ottawa scale13 by McAloon et al14 to assess the
quality of observational studies in meta-analyses (eTable 2 in the Supplement). This scale consists of
2 parts with a full score of 5 stars. The first part is external validity, with a maximum of 1 star; the
second part is internal validity, which includes exposure window (a maximum of 2 stars) and
outcomes with (a maximum of 2 stars). Based on the combined score of these 2 parts, each paper
was categorized as either weak (1 star or less), moderate (2 to 3 stars), or strong (4 stars or more).
After the studies were evaluated by the 2 authors, the results were compared and differences in
ratings were resolved by discussion until a consensus rating was agreed upon.

Statistical Analysis
A meta-analysis of continuous outcomes was employed for this study. We analyzed the data sets for
the incubation period. After extracting all essential data using Excel 2021 (Microsoft Corporation),
data were exported to Stata version 14.1 (StataCorp) statistical software for meta-analysis. A random-
effect meta-analysis with an estimation of DerSimonian and Laird method was performed. Pooled
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mean estimates with 95% CIs were presented using forest plots. To determine the extent of variation
between the studies, we conducted a heterogeneity test using the Higgins method, that was
quantified by I2 value.15 Publication bias was also assessed using a funnel plot. A 2-sided P < .05 was
considered statistically significant.

Results

Search Results
We identified 5012 records through PubMed, EMBASE, and Science Direct database searches, and
documented the study selection process in a flowchart and showed the total numbers of retrieved
references and the numbers of included and excluded studies (Figure 1). Based on the inclusion and
exclusion criteria, 142 articles (8112 patients) were selected for analysis.16-157

Study Characteristics
Over the 142 studies, the quality assessment gave 45 strong, 82 moderate, and 15 weak studies
(eTable 3 in the Supplement). Most of the studies (93 [65.5%]) were conducted between January
and March 2020 and most were conducted in China (108 [76.1%]). One study used case data from
multiple countries around the world,81 6 studies were conducted in South Korea,37,46,51,52,59,124 4 in
France,25,29,35,113 3 in Japan,80,105 2 in Singapore,87,111 2 in India,16,78,83,103 2 in Vietnam,21,58 and 2 in
Australia.45,99 One hundred nineteen studies (83.8%) included patients infected with the wild-type
strain, 5 (3.5%) with the multiple strains,17,26,35,80,112 and 11 (7.7%) with an unknown
strain84,93,99,106,116,126,135,142,148,150,157 (eTable 4 in the Supplement).

Pooled Average Estimate of Incubation Period
The mean incubation period of COVID-19 was 6.57 days (95% CI, 6.26-6.88 days), ranging from 1.80
to 18.87 days (Table). There was substantial heterogeneity between the studies (I2 = 98.8%;
P < .001). Our results suggested no potential publication bias in the included studies (eFigure 1 in the
Supplement). The standard error for all the included studies in the meta-analysis was very low except
for a 2020 study conducted by Xie134 where the highest standard error was observed.

Mean Incubation Periods of COVID-19 Infected by Different Strains
Across a total of 119 studies with data on the wild-type strain, the mean incubation period was 6.65
days (95% CI, 6.31-6.99) (eFigure 2 in the Supplement). For infections caused by the Alpha variant,

Figure 1. Study Flow Diagram

1965 Records excluded by title and abstract

768 Full-text articles excluded
437 Not primary outcomes
331 Statistics not available

142 Studies included in quantitative
synthesis (meta-analysis)

2875 Records after duplicates removed

2875 Records screened

910 Full-text articles assessed for eligibility

5012 Records identified through database searching
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Table. Mean Incubation Period of COVID-19 From Included Studies

Author Mean incubation period (95% CI) Weight
Areekal et al,16 2021 4.22 (3.71-4.65) 0.81

Backer et al,18.2020 6.4 (5.6-7.7) 0.75

Backer et al,17 2022 3.2 (2.93-3.47) 0.82

Bao et al,19 2020 5.4 (4.5-6.3) 0.77

Brandal et al,20 2021 3.33 (3.17-3.49) 0.82

Bui et al,21 2020 6.4 (4.89-8.5) 0.64

Chen et al,22 2020 8 (4.97-11.03) 0.46

Covid-Epidemiology Investigation Team,23 2021 8.75 (6.95-10.55) 0.64

Dai et al,24 2020 6.5 (5.9-7.1) 0.80

Del Águila-Mejía et al,26 2022 3.1 (2.82-3.38) 0.82

Deng et al,27 2021 8 (6.62-9.38) 0.71

Deng et al,28 2021 9.1 (7.86-9.66) 0.77

Denis et al,29 2021 4 (3.93-4.07) 0.82

Ding et al,30 2020 7.11 (5.24-8.98) 0.63

Dong et al,31 2020 7.25 (5.86-8.64) 0.70

Du et al,32 2020 5.28 (4.75-5.82) 0.80

Gao et al,34 2020 11.67 (9.46-13.87) 0.58

Gao et al,33 2020 7.33 (3.54-11.13) 0.37

Grant et al,35 2022 5 (4.95-5.05) 0.82

Guo et al,36 2020 9.33 (8.21-10.46) 0.74

Han et al,37 2020 6.63 (4.28-8.97) 0.56

Han et al,39 2020 7.67 (7.08-8.25) 0.80

Han et al,38 2020 5.5 (4.5-6.5) 0.76

Hong et al,40 2020 5.7 (4.95-6.45) 0.78

Hua et al,41 2020 9.1 (7.99-10.21) 0.74

Huang et al,43 2020 8 (7.57-8.43) 0.81

Huang et al,42 2020 5.5 (5.08-5.92) 0.81

Huang et al,44 2021 7.8 (7.4-8.5) 0.80

Je et al,45 2021 4.7 (3.21-6.19) 0.69

Jeong et al,46 2020 5 (4.38-5.62) 0.79

Jiang et al,47 2020 6.73 (5.97-7.48) 0.78

Jiang et al,48 2021 7.75 (7.1-7.99) 0.81

Jin et al,49 2020 5.33 (4.81-5.86) 0.80

Khonyongwa et al,50 2020 6 (5.5-7) 0.78

Ki et al,51 2020 5.39 (4.7-6.05) 0.79

Kim et al,52 2020 11.86 (7.59-16.13) 0.32

Kong et al,53 2020 6.33 (3.14-9.53) 0.44

Kong et al,55 2020 8.5 (7.8-9.2) 0.79

Kong et al,54 2020 7.25 (7.04-7.46) 0.82

Lai et al,56 2020 7.67 (7.02-8.31) 0.79

Lau et al,57 2021 4.75 (4.14-5.56) 0.79

Laval et al,25 2021 4.61 (3.2-6.02) 0.70

Le et al,58 2020 7 (4.87-9.13) 0.59

Lee et al,59 2021 4.6 (4.33-4.87) 0.82

Lei et al,60 2020 7.57 (3.95-11.19) 0.39

Leung et al,61 2020 1.8 (1.63-1.97) 0.82

Li et al,63 2020 5.33 (4.82-5.85) 0.80

Li et al,64 2022 6.5 (5.86-7.2) 0.79

Li et al,62 2020 5.2 (4.1-7) 0.70

Linton et al,65 2020 5.6 (5-6.3) 0.79

Liu et al,66 2021 13.5 (10.93-16.07) 0.52

(continued)
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Table. Mean Incubation Period of COVID-19 From Included Studies (continued)

Author Mean incubation period (95% CI) Weight
Liu et al,68 2020 6.67 (5.38-7.95) 0.72

Liu et al,69 2020 6.02 (4.74-7.3) 0.72

Liu et al,70 2020 6 (4.83-7.17) 0.73

Liu et al,71 2020 8.8 (7.33-10.27) 0.69

Liu et al,72 2020 9 (7.79-10.21) 0.73

Liu et al,74 2021 8.4 (7.32-9.48) 0.75

Liu et al,67 2020 6.35 (6.28-6.42) 0.82

Liu et al,73 2020 7.67 (6.42-8.91) 0.72

Llaque-Quiroz et al,75 2020 8.67 (5.76-11.58) 0.47

Mao et al,76 2020 10.3 (8.18-12.42) 0.59

Moazzami et al,77 2021 1.91 (1.24-2.59) 0.79

Ng et al,78 2021 5.5 (4.99-6.01) 0.80

Nie et al,79 2020 5 (4.84-5.16) 0.82

Ogata et al,80 2022 3.7 (3.4-4) 0.81

Pak et al,81 2020 6.6 (5.4-7.8) 0.73

Pan et al,82 2020 6.11 (4.55-7.67) 0.68

Patrikar et al,83 2020 6.93 (6.11-7.75) 0.78

Paul et al,84 2021 6.74 (6.35-7.13) 0.81

Ping et al,85 2021 6.48 (5.58-7.38) 0.77

Pongpirul et al,86 2020 5.5 (4.69-6.31) 0.78

Pung et al,87 2020 4.33 (3.25-5.41) 0.75

Qi et al,88 2020 3.67 (2.87-4.46) 0.78

Qian et al,89 2020 5.67 (4.89-6.44) 0.78

Qiu et al,90 2020 11.25 (10.06-12.44) 0.73

Ratovoson et al,91 2021 4.1 (0.7-7.5) 0.41

Ren et al,92 2020 5.3 (4.6-6) 0.79

Samrah et al,93 2021 6.33 (5.51-7.15) 0.78

Sanche et al,94 2020 4.2 (3.5-5.1) 0.78

Shen et al,95 2020 7.17 (3.34-11) 0.36

Shen et al,96 2020 7.57 (5.41-9.73) 0.59

Shi et al,97 2020 6.13 (2.95-9.32) 0.44

Shi et al,98 2020 4.77 (3.61-5.94) 0.73

Shiel et al,99 2021 5.33 (4.6-6.07) 0.78

Shu et al,100 2020 5.17 (2.75-7.59) 0.55

Song et al,101 2020 5.01 (4.31-5.69) 0.79

Song et al,102 2020 8.23 (6.73-9.73) 0.69

Song et al,103 2020 10 (8.54-11.46) 0.69

Su et al,104 2021 5.4 (4.42-6.38) 0.76

Sugano et al,105 2020 6.8 (5.57-8.03) 0.73

Sun et al,106 2021 6.5 (4.55-8.45) 0.62

Sun et al,107 2020 5.4 (4.88-5.92) 0.80

Sun et al,108 2020 8.1 (6.73-9.47) 0.71

Sun et al,109 2021 5.33 (1.93-8.73) 0.41

Sun et al,110 2020 13 (9.53-16.47) 0.40

Tan et al,111 2020 5.54 (5.18-5.9) 0.81

Tanaka et al,112 2022 2.87 (2.56-3.17) 0.81

The SARS-CoV-2 variant with line,113 2021 4.5 (1.83-7.17) 0.51

Tian et al,114 2020 6.7 (6.07-7.33) 0.79

Tindale et al,115 2020 8.68 (7.72-9.7) 0.76

Viego et al,116 2020 7.9 (4.6-11.1) 0.43

Wang et al,158 2021 10.64 (8.08-13.2) 0.52
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an incubation period of 5.00 days (95% CI, 4.94-5.06) was reported in a single study.35 One study
from France reported the incubation period of 4.50 days (95% CI, 1.83-7.17 days) for COVID-19 caused
by the Beta variant.113 Another study reported the incubation period of COVID-19 caused by the
Beta/Gamma variant was 5.10 days (95% CI, 4.87-5.33 days).35

A total of 6 studies reported the incubation period of COVID-19 caused by the Delta variant,
including 2 from China,63,152 2 from Japan,80,112 1 from France,35 and 1 from Spain,26 with a pooled
incubation period of 4.41 days (95% CI, 3.76-5.05 days) (Figure 2). Five studies reported the
incubation period of COVID-19 caused by the Omicron variant—1 each from Norway,20 Spain,26

Japan,112 the Netherlands,17 and South Korea59—with a pooled incubation period of 3.42 days (95%

Table. Mean Incubation Period of COVID-19 From Included Studies (continued)

Author Mean incubation period (95% CI) Weight
Wang et al,117 2020 6.5 (5.86-7.14) 0.79

Wang et al,118 2020 6.3 (6-6.6) 0.81

Wang et al,119 2020 4.5 (3-6.4) 0.66

Wang et al,120 2020 6 (5.47-6.53) 0.80

Wei et al,123 2021 8.8 (6.77-10.83) 0.61

Wei et al,122 2020 5.67 (5.14-6.19) 0.80

Won et al,124 2021 5.53 (3.98-8.09) 0.60

Wong et al,125 2020 5.5 (4.05-6.95) 0.70

Wu et al,128 2021 8.75 (7.51-9.99) 0.72

Wu et al,127 2020 7 (4.9-9.1) 0.60

Wu et al,126 2020 7 (5.78-8.22) 0.73

Wu et al,129 2020 6.05 (4.87-7.23) 0.73

Xiao et al,131 2020 7.18 (5.84-8.52) 0.71

Xiao et al,133 2021 8.58 (7-9) 0.76

Xiao et al,132 2020 8.98 (7.98-9.9) 0.76

Xiao et al,130 2020 9.25 (8.78-9.72) 0.81

Xie et al,134 2020 18.87 (9.01-28.73) 0.09

Xin et al,135 2020 6.9 (6.3-7.5) 0.80

Xu et al,136 2020 11.67 (9.87-13.47) 0.64

Xu et al,137 2020 4 (3.6-4.4) 0.81

Yang et al,138 2020 8.75 (8.39-9.11) 0.81

Yang et al,139 2021 6.67 (5.64-7.7) 0.75

Yang et al,140 2020 4 (1.33-6.67) 0.51

You et al,141 2020 8 (7.28-8.72) 0.79

Yu et al,143 2022 16.6 (16.22-16.98) 0.81

Yu et al,142 2020 6.8 (6.23-7.37) 0.80

Zhang et al,146 2021 4.3 (2.73-5.87) 0.68

Zhang et al,144 2020 5.2 (1.8-12.4) 0.24

Zhang et al,145 2020 6.75 (4.27-9.23) 0.54

Zhang et al,147 2021 4.67 (3.92-5.41) 0.78

Zhang et al,148 2021 6.1 (5.73-6.47) 0.81

Zhao et al,151 2021 6.8 (6.2-7.5) 0.79

Zhao et al,152 2020 7 (5.43-8.57) 0.68

Zhao et al,153 2021 6.5 (5.6-7.4) 0.77

Zhao et al,150 2021 4 (3.52-4.48) 0.80

Zhao et al,149 2020 6.67 (4.86-8.48) 0.64

Zhong et al,154 2020 6.85 (5.74-7.96) 0.74

Zhu et al,156 2021 3.33 (2.81-3.85) 0.80

Zhu et al,155 2020 7.27 (6.76-7.78) 0.80

Zhu et al,157 2021 11.6 (10.6-12.7) 0.75

Overalla 6.57 (6.26-6.88) 100.00 a I2 = 98.8%; P < .001.
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CI, 2.88-3.96 days) (Figure 2). With the evolution of the mutant strains, the incubation period of
COVID-19 appeared to decrease gradually from the Alpha variant to Omicron variant, but there was
no significant difference between the groups.

Subgroup Analysis
A total of 8 studies reported the incubation period of COVID-19 among older patients (ie, aged 60
years or more).24,37,38,44,54,68,105,111 The pooled mean incubation period for these studies was 7.43
days (95% CI, 5.75-9.11 days), which was slightly higher than the pooled incubation period of the
general population (6.65 days; 95% CI, 6.34-6.96 days), but the difference was not significant
(Figure 3).

The mean incubation period of COVID-19 among infected children (under ages 18 years) was
8.82 days (95% CI, 8.19-9.45 days) across 8 studies,36,39,41,44,75,95,102,130 which was higher than the
pooled incubation period of the general population (6.65 days; 95% CI, 6.34-6.96 days), and the
difference was significant (P < .001) (Figure 3).

Five studies reported the incubation period in patients with nonsevere illness,44,70,121,123,139 with
a pooled value of 6.99 days (95% CI, 6.07-7.92 days). Five studies analyzed the incubation period of
patients with severe disease,27,70,121,123,139 with a pooled value of 6.69 days (95% CI, 4.53-8.85 days),
which was slightly shorter than that of patients with nonsevere illness, but the difference was not
significant (Figure 4).

Discussion

Our findings suggested that COVID-19 had a mean incubation period of 6.57 days (95% CI, 6.26-6.88
days), which was similar to the results of Elias et al159 (6.38 days; 95% CI, 5.79-6.97 days) and
McAloon et al14 (6.5 days, 95% CI, 5.9-7.1 days). COVID-19 seemed to have a longer incubation period
than that of other acute respiratory viral infections such as human coronavirus (3.2 days), influenza
A (1.43-1.64 days), parainfluenza (2.6 days), respiratory syncytial virus (4.4 days), and rhinovirus (1.4
days).160 Furthermore, the median incubation period for SARS in 2009 had been estimated as 4.0
days,160 which was lower than COVID-19. In this study, the shortest mean incubation reported was 1.8

Figure 2. Forest Plot for Studies of Incubation Period of COVID-19 Caused by Different Variants
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days and the longest incubation was 18.87 days. At present, based on the assumption that the
incubation period of COVID-19 is 1 to 14 days, the WHO still recommends that COVID-19 close
contacts be isolated for 14 days.161

Figure 3. Incubation Period for COVID-19 in Older Patients and Infected Children
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Figure 4. Incubation Period for COVID-19 in Patients With Severe and Nonsevere Illness
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Our study found that the incubation period of COVID-19 caused by Alpha variant was 5.00 days
(95% CI, 4.94-5.06 days), and the incubation period of COVID-19 caused by Beta variant was 4.50
days (95% CI, 1.83-7.17 days), which were similar to that of the wild-type strain in Wuhan, China (5.2
days).64,145

The Delta variant, which was first reported in India in October 2020, was dominant in the
second wave of COVID-19 outbreak in India in May 2021.9 Our study revealed that the incubation
period of COVID-19 caused by Delta variant was 4.41 days (95% CI, 3.76-5.05), which was shorter
than the pooled incubation period of COVID-19 (6.26 days), and also shorter than that caused by
Alpha variant and Beta variants.

On November 24, 2021, South Africa first discovered and reported a case of Omicron variant
infection to the WHO. Since then, this variant has quickly become the main virus strain in South Africa
and spread to many countries and regions around the world. The Omicron variant is exceptional for
carrying over 30 mutations in the spike glycoprotein, which have been predicted to influence
antibody neutralization and spike function.162 Our study revealed that the incubation period of
COVID-19 caused by Omicron variant was 3.42 days (95% CI, 2.88-3.96 days), which was shorter than
the Alpha, Beta, and Delta variants. The CDC released new quarantine and isolation policy on March
30, 2022, which stated that people exposed to COVID-19 should stay home and away from other
people for at least 5 days.163 At present, some countries around the world require close contacts to
be isolated for 14 days. However, with the shortening of the incubation period of new variants, the
isolation period can be adjusted appropriately to reduce the pressure on the health system.

Eight studies reported the incubation period among older patients (ages 60 years and older),
and the mean incubation period of older patients was about 7.43 days (95% CI, 5.75-9.11), which was
slightly higher than the pooled incubation period among the general population. Although the
difference between the incubation periods of older patients and the overall incubation period was
not significant, there was still a lot of evidence to support the hypothesis of a longer incubation
period in older populations due to a slower immune response among older patients. Cowling et al164

hypothesized about this in their report on SARS in 2007, where they demonstrated that older
patients had longer incubation periods, suggesting that this might have resulted from a delayed
immune response. A study by Chen et al165 revealed that several SARS-CoV nonstructural proteins
that were shared by SARS-CoV-2 suppress the type 1 interferon response, and such suppression was
shown to lead to poor CD8+ T-cell response to viral infection. Therefore, age-associated weaker type
1 interferon responses coupled with direct viral suppression could serve as a critical innate immune
mechanism that leads to poor cell-mediated immunity and increased vulnerability of older adults to
SARS-CoV-2 infection with therapeutic implication. Additionally, older patients were more likely to
experience symptom minimization and be more likely to ignore early symptoms and only report later
when symptoms become more severe or intolerable.111 The lack of a fever response in older patients,
the nonspecific geriatric presentations in an infectious illness (such as falls and delirium), and
multi-comorbidities might result in a delayed awareness of disease onset and its detection by a
clinician.54

Additionally, our study also revealed that the mean incubation period for infected children (8.82
days; 95% CI, 8.19-9.45) was also longer than the pooled incubation period among the general
population (6.65 days). Infected children tend to present with mild clinical symptoms without the
classic phenotype of lung pneumonia, and COVID-19 symptoms are easily confused with other
influenza-like illnesses, which renders infected children difficult to identify.130 Second, previous
studies found that children can be a source of transmission during the viral incubation period. Some
infected children may have an incubation period of more than 14 days. Indeed, it is difficult for
investigators to collect information about the symptoms of very young children because they cannot
accurately express their symptoms.130

Previous studies on SARS indicated that the incubation period of patients was related to the
severity of the disease, and the incubation period of fatal cases was shorter.166 Virlogeux et al167 also
found that Middle East Respiratory Syndrome patients with a shorter incubation period proceeded
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to have more severe disease. However, there are few studies on the association between the length
of COVID-19 incubation period and the severity of infection. Our study found that the incubation
period of COVID-19 in patients with severe illness was shorter (6.69 days) than patients with
nonsevere illness. Studies have indicated that shorter incubation periods are associated with more
serious disease, and this is related to the number of cells initially infected by the virus.123

This study was the first meta-analysis of the incubation period of COVID-19 caused by SARS-
CoV-2 variants. We compared the incubation period of COVID-19 caused by different variants and the
wild-type strain, and the results may be helpful in changing public health guidance on duration of
quarantine, outbreak investigation, and contact tracing.

Limitations
This study had several limitations. First, by definition, the required case data for the determination of
individual incubation periods need to include both exposure (window) and onset of symptoms. In
most studies, the data were collected retrospectively, resulting in a recall bias (uncertain exact dates
of exposure) that would inevitably influence our assessment. Second, the estimate of the incubation
period was computed with data with considerable heterogeneity. Possible sources of heterogeneity
included difference in study population, data collection period, and method of analysis. Wild-type
strain studies were mostly from Chinese patients; while variants studies were not. Population factors,
especially those related to public policy and social behavior, may be confounding variables. In this
study, we assumed that the incubation period was consistent across populations. Third, there were
few studies on the incubation period of COVID-19 caused by SARS-CoV-2 variants. Because of the
urgent timeline for data extraction and analysis, these studies have estimated the incubation period
in a limited case number in a short period of time, which necessitates the cautious interpretation of
the generalizability of our findings. The numbers were too small to detect systematic differences in
incubation time in regards to age or sex.

Conclusions

Although variants such as Alpha, Beta, and Gamma are currently only prevalent in a few countries in
Southeast Asia, South America, and Africa, the Delta and Omicron variants have become the
dominant strains in many countries around the world. Identifying the incubation period of different
variants is a key factor in determining the isolation period. The pooled incubation period of COVID-19
in this study was 6.57 days. The incubation period for COVID-19 caused by the Alpha and Beta
variants was approximately 5 days. The incubation period of COVID-19 caused by the Delta and
Omicron variants was significantly shorter than that of the other variants.
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WSIB Communicable Illnesses Policy 

Consultation  
_____________________________________________________ 

A. Opening Commentary  

1. Thank you to the WSIB Consultation Secretariat for the opportunity to comment on the Board’s 

“Draft Operational Policy, 15-03-15, Communicable Illnesses” (“Draft Policy”).   

2. As succinctly set out in the Board’s web-based announcement, “Communicable illnesses policy 

consultation,” based on the Board’s accumulated institutional experience of dealing with 

communicable illnesses through SARS (2003), H1N1 (2009) and most notably and recently 

COVID-19 (2020), the Board has acquired a significant level of institutional expertise.   

3. The Board’s introductory preamble is repeated, with portions highlighted: 

The COVID-19 pandemic was an unprecedented event for Ontario’s workplace safety and insurance 

system, both in terms of the speed with which it arrived in Ontario and the spread of the virus in the 

population. We responded quickly, in part, by implementing steps to support timely, transparent and 

consistent decision-making in COVID-19 claims. This allowed us to move swiftly to provide people 

who contracted work-related COVID-19 with wage-loss benefits, health care, and help getting back to 

work. 

Early in the pandemic, we created an adjudicative approach document for initial entitlement in COVID-

19 claims and made it available to the public on our website. We have a long history of adjudicating 

communicable illness claims that includes other previous global outbreaks, such as SARS and 

H1N1. Our approach with COVID-19 largely reflected our general approach to these claims. 

Almost three years has passed since the Ontario government declared a provincial emergency related to 

the COVID-19 pandemic. In that time, we have adjudicated tens of thousands of COVID-19 claims, 

overcome numerous adjudicative challenges, and learned many lessons. 

Drawing on both our history of adjudicating communicable illness claims and our recent COVID-19 

claims’ experience, we have developed a draft communicable illnesses policy for consultation. The 

draft communicable illnesses policy reflects: 

• Our current practice, as this policy is not a change in direction, but rather provides detailed 

and clear guidance about how entitlement in communicable illness claims has been and will 

continue to be adjudicated. 

• Examples of the types of employment settings and employment-activities that may have increased 

risk (e.g., hospitals, patient care). 

• Feedback and questions from stakeholders throughout the COVID-19 pandemic (e.g., 

immunization status). 

4. This response to the Board’s Draft Policy will assess the legal framework set out, and identify 

any drafting shortcomings with appropriate and relevant suggestions. 

https://www.wsib.ca/en/CIconsultation
https://www.wsib.ca/en/CIconsultation
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B. A comment on the initial urgency of a WSIB COVID-19 adjudicative template 

1. In March 2020, with the recognition of a national emergency, the Ontario WSIB acted with 

appropriate urgency.   

2. Due to the urgency, the Board was unable to deploy its usual practice of seeking external 

stakeholder input through consultation on a broad scale.  The circumstances simply did not permit 

the deployment of that normal practice.  For this reason, since this is the stakeholder public’s first 

opportunity to engage on this important issue, the Board’s current consultative exercise is 

particularly important.   

3. At the outset of the development of the WSIB’s COVID-19 policy initiative in March 2020, upon 

direct request, I did have the opportunity to present some advice and commentary.  I have 

included the text of an email sent to (then) WSIB Chair Witmer on March 22, 2020.   

4. Those comments remain relevant to this exercise, although they were commenting on issues 

surrounding the then proposed “Adjudicative Approach to 2019 Novel Coronavirus.”   

5. As a result of those comments, the Board adjusted its approach and re-drafted the document, 

which served as adjudicative guidance during the duration of the COVID-19 emergency.   

6. I point out that some of the problematic language referenced in my March 22, 2020 email set out 

in the WSIB March 2020 Draft Document, specifically the requirement for a greater risk of 

contracting the illness in the workplace than the risk experienced by the general public (March 

2020 Draft Policy, page 4, under the heading “Community-acquired communicable 

illnesses),” reappears in the current (2023) Draft Policy.  I will address this element later in this 

response.   

7. The text of my March 22, 2020 email follows:  

From: L.A. Liversidge  

Sent: March 22, 2020 2:18 PM 

To: Diane Weber; Elizabeth Witmer 

Subject: FW: Adjudicative Approach Document - Covid-19 

Attachments: Adjudicative Approach to 2019 Novel Coronavirus.pdf 

Elizabeth and Diane: 

I am writing about the recent pre-release of the WSIB document, Adjudicative Approach Document: 

Novel Coronavirus (COVID-19) Claims.  It is my opinion that notwithstanding the directive that 

decisions will be based “on the merits and justice of the case,” it is my opinion that the Board’s planned 

approach may easily be interpreted in a legally incorrect manner and may well serve to deny allowable 

cases that upon appeal, will be allowed.  In these trying and urgent times, delays in securing individual 

justice must be avoided at all costs.  If the Board is no make an error, that mistake in my view must be 

towards extending not denying entitlement.  That said, WSIB policy can be developed that ensures fair, 

swift and just entitlement.  I provide this analysis with that objective in mind.  I recommend the paper be 

re-drafted to make it much clearer.    

I have concerns with respect to the following elements of the March 20, 2020 document: 



L. A. Liversidge, LL.B.  
Barrister & Solicitor, Professional Corporation  

 

W S I B  C o m m u n i ca b l e  I l ln e s s  P o l i c y  Co n s u l ta t i o n  

 - 3 - 

 

 

It is the words “to which the public at large is not normally exposed´ that are problematic.  Since the public 

at large is at present at great general risk of being exposed to and being infected by COVID-19, this infers 

that the workplace must represent a special or inordinate risk.  This is not legally correct.  The correct and 

exclusive standard is whether the employment represented a significant contributing factor.  While the 

paper mentions this core guiding principle, there is no need to qualify it by concurrently requiring that the 

employment create a greater risk to which the public is not normally exposed.   

I will explain. 

If somebody in the workplace is a known carrier of COVID-19 and an employee likely had contact with 

them and then gets COVID-19, WSIB entitlement should be extended, whether or not the employment risk 

is greater than the general public.  The Board must assess the actual and specific risk, not the general risk.  

If the co-worker is a KNOWN carrier then the worker’s exposure at work would be a significant 

contributing factor.   I refer to W.S.I.A.T. Decision No. 2970/16 (February 27, 2017): 

[8]   In determining whether a worker has entitlement for an occupational disease, however, 

the Tribunal generally considers whether the workplace exposures made a significant 

contribution to the development of the claimed condition.   A significant contributing factor is 

one of considerable effect or importance.  It need not be the sole contributing factor.  See, for 

example, Decision No. 280.   Whether the risk contribution is more than “beyond that faced in 

the community at large” is not part of the legal test used by the Tribunal to determine work 

relatedness of a disease.  

[9]   Also of note, the statutory presumption set out in section 13(2) does not apply to an injury 

by disablement.  See, for example, Decisions No. 268 and 42/89. 

[10]   The Board’s position was that the worker developed a communicable disease such as a 

cold or flu.  The Board’s position was that since the worker’s symptoms could have developed 

anywhere the worker could not satisfy the standard of proof noted above.  As noted by the 

ARO, “multiple potential sources of infection may exist at work and at home which creates 

challenges in establishing when work-relatedness when determining entitlement”. 

[23]   The employer noted the worker could have been exposed elsewhere outside of work.  

The employer indicated there was a public outbreak in the community.  The worker denied 

this and the employer was unable to establish she was exposed to an environment other than 

work which would have exposed her to a similar risk for illness.  There is more evidence to 

support she was exposed to an elevated risk in her workplace environment.  Dr. Naidoo agreed 

and related her illness to her workplace.  Therefore, I find the worker has initial entitlement 

for her respiratory illness.  In conclusion, I am satisfied that the worker’s exposure at work 

was a significant factor in her development of a respiratory condition and consequent loss of 

earnings.  I accept Dr. Naidoo’s views and find also, there was no other probable cause. 
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Decision No. 58/17 (excerpt below) does indicate that one would need to look at the risk of the workplace 

versus the risk of the community at large.  However, the analysis in Decision No. 58/17 is at odds with that 

in Decision No. 2970/16 (above) which states that “Whether the risk contribution is more than “beyond 

that faced in the community at large” is not part of the legal test used by the Tribunal to determine 

work relatedness of a disease.”  

However, when we put the principle in Decision No. 58/17 together with that in Decision No. 490/99, i.e., 

there must be an identifiable injuring process or causal connection, it becomes clear that the standard is an 

identifiable injuring process or causal connection at work. This is confirmed by Decision No. 844/17 

(April 6, 2017), below.  Thus, the fact that the worker works in the same building as a person who has 

COVID-19 is not enough to render the work environment a more significant contributor than the 

community at large, there must be some direct exposure or causal connection to that person that would 

make the work environment a more significant contributor (i.e., direct contact).  Therefore, it is evidence of 

direct exposure that is defining.   

W.S.I.A.T. Decision No. 58/17 (January 16, 2017) 

[13] The Board’s Eligibility Adjudicator’s decision memo refers to an Adjudicative Support 

Document entitled “Work-Related Communicable Illness”. This document states that 

everyone is at risk for getting a cold or flu. As such, colds and flus are generally considered 

community-acquired illnesses that are not due to the nature of any particular employment. 

The document further states that in order for a communicable disease, such as the cold or flu, 

to be compensable, it must be established that employment made a significant contribution to 

the risk of contracting the illness, beyond that faced in the community at large. 

W.S.I.A.T. Decision No. 490/99 (August 7, 2001) states: 

[62]   …The fact that one can catch a disease at work as well as in a non-work environment is 

not sufficient to trigger entitlement.  There must be an identifiable injuring process or causal 

connection.  It is not sufficient to say that a disease could be in a hospital and therefore a 

possible source of infection for the worker.  In fact, we find it less likely that the worker would 

contract - at random - such a virus at work because it is there she would be practicing 

structured and institutional hygiene requirements (constant hand washing as well as 

gowns/gloves where required). 

W.S.I.A.T. Decision No. 844/17 (April 6, 2017) states: 

[17] The Tribunal has considered cases involving colds and exposure for those who work in 

the health care system on prior occasions. Tribunal Decision No.648/14 allowed a worker’s 

appeal in that regard. Tribunal Decision No. 1365/14, which addressed an employee of a 

nursing home, also allowed an appeal by a worker, thus granting initial entitlement. Recently 

released Tribunal Decision No. 58/17 also allowed a worker’s appeal in similar circumstances. 

Again, in these cases, the usual question of causation and/or “significant contribution” was 

considered. Again, just because the condition involves what is often referred to as the 

“common cold” does not mean that any different legal principles apply. 

I suggest that there is no legal requirement for the employment to represent a special risk beyond that of the 

general public.  If there is such a risk, such as in health care facilities, that can be interpreted in the context 

of a “more probable than not” analysis, allowing a reasonable conclusion in those cases that there was an 

employment exposure even in the absence of a specific identified exposure.  In other words, in those cases, 

a general exposure would be sufficient.     

I would suggest that the policy document be redrafted to make this clearer. 

8. As mentioned, the Board accepted the advice and adjusted the March 2020 document 

accordingly, officially publishing the revised Adjudicative Approach Document on March 23, 

2020.  The phrase “the nature of the worker’s employment created a risk of contracting the 
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disease to which the pubic at large is not normally exposed,” in the revised (official) document 

no longer was an essential requirement for entitlement.  Instead, such circumstances, when 

present, were correctly viewed as facts expediting entitlement, particularly where no direct 

exposure evidence was available.  The phrase became in operation a de facto factual presumption 

(albeit, not a legal presumption as understood in the context of the WSIA).  The Board’s revised 

approach was consistent with the normal significant contribution test.   

9. Of course, we now have exactly three (3) years accumulated experience and expertise in dealing 

with these cases.   

10. Through the evolution of the Board’s experience, the Board has been able to hone its institutional 

expertise.  This is reflected in the Draft Policy.  The Board’s outreach is timely.  Thoughtful 

consideration can be applied in a calmer non-emergency environment.   

11. In this response, I will comment on the Draft Policy section by section.  First, I will summarize 

key legal points which arise from relevant Appeals Tribunal decisions on point, which provide a 

suitable analytical template to apply in these types of cases.  

C. The bottom-line legal test for entitlement  

1. The cases discussed in my March 22, 2020 email (above), along with WSIAT Decision No. 

47/22 (January 18, 2022), a recent WSIAT communicable disease case, present a helpful 

analytical template for these types of cases.   

2. The eventual Board policy on communicable illness must be consistent with the following core 

principles and approaches:  

• “In determining whether a worker has entitlement for an occupational disease, however, the 

Tribunal generally considers whether the workplace exposures made a significant 

contribution to the development of the claimed condition” (W.S.I.A.T. Decision No. 2970/16 

(February 27, 2017), para. 8). 

• Whether the risk contribution is more than “beyond that faced in the community at large” is 

not part of the legal test used by the Tribunal to determine work relatedness of a disease 

(W.S.I.A.T. Decision No. 490/99 (August 7, 2001) para. 62). 

• The fact that one can catch a disease at work as well as in a non-work environment is not 

sufficient to trigger entitlement.  There must be an identifiable injuring process or causal 

connection (W.S.I.A.T. Decision No. 844/17 (April 6, 2017) para. 17). 

• “. . . the usual question of causation and/or “significant contribution” was considered. Again, 

just because the condition involves what is often referred to as the “common cold” does not 

mean that any different legal principles apply” (W.S.I.A.T. Decision No. 47/22 (January 18, 

2022), para. 21).  
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3. Three core principles emerge from these cases.   

4. One, the normal significant contribution test applies to communicable illnesses.  Two, there must 

be an identifiable employment related injuring process.  Three, the requirement for an 

employment risk beyond that faced in the community at large is not an appropriate part of the 

legal test upon which entitlement turns.   

5. With respect to the third point, as noted earlier, the presence of such evidence assists in 

establishing a significant contribution.  The absence of such evidence though is not a bar to 

entitlement.   

6. I analyzed available WSIB Appeals Resolution Officer (ARO) decisions available on the legal 

research website CanLii, notably ARO Decision 20210007 (June 21, 2021), ARO Decision 

202110015 (July 24, 2021), ARO Decision 20220004 (December 2, 2021), and ARO Decision 

20220059 (May 29, 2022).  All of these decisions effectively applied the significant contribution 

test.   

D. A clause-by-clause analysis of the Draft Policy 

1. I respectfully present three overriding concerns.  One, the Draft Policy is somewhat needlessly 

wordy, which distracts from its potential clarity.  Second, and relatedly, many redundant phrases 

are used and repeated, such as “but are not limited to,” which offer no adjudicative or policy 

guidance, and effectively render meaningless the forthcoming list which follows such a statement.  

Three, as set out at the end of this document, I suggest that additional legal analysis on the part of 

the Board would be beneficial.   

2. From page 1 of the Draft Policy: 

 

LAL Comment: 

• This is the essence of the policy and is an appropriate set of criteria.   

• The Draft Policy is appropriately organized to follow these core elements.   

https://www.canlii.org/en/on/onwsib/
https://www.canlii.org/en/on/onwsib/doc/2021/2021canlii76827/2021canlii76827.html?autocompleteStr=20210007&autocompletePos=1
https://www.canlii.org/en/on/onwsib/doc/2021/2021canlii97485/2021canlii97485.html?resultIndex=1
https://www.canlii.org/en/on/onwsib/doc/2021/2021canlii97485/2021canlii97485.html?resultIndex=1
https://www.canlii.org/en/on/onwsib/doc/2021/2021canlii140783/2021canlii140783.html?resultIndex=1
https://www.canlii.org/en/on/onwsib/doc/2022/2022canlii54952/2022canlii54952.html?resultIndex=1
https://www.canlii.org/en/on/onwsib/doc/2022/2022canlii54952/2022canlii54952.html?resultIndex=1
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3. From page 2 of the Draft Policy, with respect to the reasons for an exception to laboratory or 

clinical evidence of current infection: 

  

LAL Comment:  

• The use of “but are not limited to” nullifies the importance of the three bullets which 

follow.   

• The essential point it seems, is this - if circumstances render the securing of a test 

impossible, as opposed for example to being inconvenient, the requirement for a test is 

waived by necessity.   

• Clearly, the Board has a sense as to what would constitute a reason that is not legitimate 

(or else the entire section is redundant and moot).   

• It would be helpful if the Board attempted to articulate these illegitimate reasons.  

Otherwise, little or no adjudicative guidance is presented.   

• The point that I believe the Draft Policy is attempting to advance is this: An exception 

will be granted if a test cannot be obtained.  An exception will not be granted if a test 

could have been obtained but was not.   

4. From page 2 of the Draft Policy: 

 

LAL Comment: 

• The phrase “but not limited to” as earlier noted, offers no adjudicative guidance.   

• Frankly, the list appears quite situationally exhaustive as drafted and need not be 

qualified with the “but not limited to” proviso.  



L. A. Liversidge, LL.B.  
Barrister & Solicitor, Professional Corporation  
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5. From page 2 and 3 of the Draft Policy: 

 

LAL Comment: 

• I raise issue again with the “but are not limited to” qualifying phrase. 

• The list appears quite inclusive and need not be diminished with the qualifier.   

6. From page 3 of the Draft Policy: 

 

LAL Comment: 

• The Appendix has been reviewed.   

• It is recommended that the Board cite the medical source or medical authority for the 

content of each column for each item of the Appendix.   

• Otherwise, upon review or appeal, at the Board or the WSIAT, a party may well question 

the standards set out with rebuttal medical evidence. 

• That rebuttal evidence may acquire a higher than warranted deference if the eventual 

decision-maker is unable to objectively assess the comparative calibre of the Board’s 

criteria against any rebuttal evidence.   

• Presuming that the Board has sound authority for its list, it is prudent for the Board to 

establish that demonstrable authority.   



L. A. Liversidge, LL.B.  
Barrister & Solicitor, Professional Corporation  
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7. From page 3 of the Draft Policy: 

 

LAL Comment: 

• Respectfully, the above statements offer no adjudicative direction and are effectively 

redundant, and of no value in a policy directive document. 

• The statements add nothing to the overarching instructions set out on page one under the 

heading “Entitlement criteria.”  

• It is recommended that this paragraph be excised from the Draft Policy.   

8. From page 3 of the Draft Policy: 

 

LAL Comment: 

• This element, which is the core eligibility element, is problematic for either lack of 

clarity, an incorrect expression of the proper legal test, or arguably both. 

• As written, it appears that the adjudicative direction is that an essential condition 

precedent is that the employment must present a greater risk than the risk experienced by 

the general public.   

• If this is the intended rendering, respectfully, for the reasons earlier cited, it is an 

incorrect reading of the law.   



L. A. Liversidge, LL.B.  
Barrister & Solicitor, Professional Corporation  
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• Moreover, and significantly, these conditions are at odds with the general “Entitlement 

criteria” (Draft Policy, page 1). 

• Yet, it is unclear if it is the intent of the Board to require a special eligibility for 

communicable illness beyond the significant contribution test.   

• The next section of the policy (also from page 3) reads: 

 

 LAL Comment: 

• This is an appropriate legally correct criterion, but one that appears to be at conflict with 

the earlier requirement for an employment risk greater than the community risk.   

• As I set out earlier: 

Three core principles emerge from these cases.   

One, the normal significant contribution test applies to communicable illnesses.  Two, there must 

be an identifiable employment related injuring process.  Three, the requirement for an employment 

risk beyond that faced in the community at large is not an appropriate part of the legal test upon 

which entitlement turns.   

With respect to the third point, as noted earlier, the presence of such evidence assists in 

establishing a significant contribution.  The absence of such evidence though is not a bar to 

entitlement.   

• It is recommended that if the Board does not intend to establish a higher threshold for 

entitlement than the significant contribution test, that this section be reworked. 

• If the Board does intend to establish a higher threshold for entitlement than the significant 

contribution test, it is recommended that this section be reconsidered for the reasons set 

out.   



L. A. Liversidge, LL.B.  
Barrister & Solicitor, Professional Corporation  
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9. From page 4 of the Draft Policy: 

 

LAL Comment: 

• This section is the difficult part.   

• I respectfully present that the legal test set out in the body of this section, i.e., the need for 

a greater risk than the general public, is not a correct reading of the application of the 

significant contribution test.   

• As written, the Draft Policy will be subject to review and likely will be held to be 

contrary to the WSIA. 

• The WSIB lacks the administrative authority to de facto over-ride the eligibility 

requirements set out in the WSIA.  In effect, this section purports to do this. 

• Instead of a requirement of a greater risk than the general public, the Board should focus 

on guidance to assist in establishing the presence or absence of an employment related 

injuring process.  This is clearly the intent of Appendix A.   

• It is also respectfully presented that the presence or absence of a public health 

emergency, in the context of this section, does not change the basic eligibility criteria 

under the WSIA, unless statutorily prescribed.  Of note, the WSIA was not amended 

during the COVID crisis.  Cases were decided through the basic significance contribution 

entitlement test.  They will continue to be so decided.   

• The Board is aware however that during COVID there was an active and influential 

political campaign taken to the floor of the Ontario legislature for distinctive legal 

treatment for COVID cases.  A special COVID presumption amendment was often 

suggested (see for example, Private Members’ Bill, Bill 191 introduced May 19, 2020).   

• As the Board established a reputation for fairly deciding COVID cases, this bud did not 

bloom.   

https://www.ola.org/en/legislative-business/bills/parliament-42/session-1/bill-191


L. A. Liversidge, LL.B.  
Barrister & Solicitor, Professional Corporation  
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• In the event that Board policy curtails otherwise allowable communicable diseases, 

introduction of a broader communicable disease presumption amendment is foreseeable if 

not certain.   

• It is respectfully suggested that the Draft Policy be reconsidered with a renewed focus on 

establishing clearer guidance on establishing an employment related injuring process in a 

manner consistent with the WSIA as currently drafted and the significant contribution test 

as currently understood and applied.   

E. The need for a more comprehensive legal analysis to be developed and presented by the 

WSIB  

1. The Draft Policy process would have benefitted from the development and public release of a 

comprehensive legal analysis containing a review of the historical adjudicative and policy 

treatment of communicable disease cases.   

2. While the Board asserts its acquired expertise through SARS, H1N1 and COVID, the fruits of that 

experience have not been articulated and have not been shared.   

3. This academic level paper would be an essential companion piece to the Draft Policy, and provide 

authority and analysis for the positions the Board advanced.   

4. As the pubic emergency has passed, and as the exigent circumstances of COVID-19 no longer 

exist, the Board has the luxury of time, an extravagance it lacked three years ago.   

5. It is strongly recommended that the process commence afresh with the development and release 

of an academic level legal analytical paper addressing the meaning and application of the 

significant contribution test as it has been applied to communicable illness claims.  This paper 

would assess the law, the policy and most importantly, the plethora of Appeals Tribunal cases 

that have considered this issue.    

6. I consider this to be an essential albeit so far missing component to this exercise.   

I would be pleased to discuss this paper with the Board.   

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 

L.A. Liversidge 

March 28, 2023 

 

 



             

 

March 3, 2023. 

 

WSIB 
Consultation Secretariat 
Consultation_Secretariat@wsib.on.ca 

 
Consultation Subject: Communicable illnesses, Document Number 15-03-15.  

 

TO WHOM IT MAY CONCERN: 

 

Please find attached our response to the draft WSIB Operational Policy Manual, Document Number 15-
03-15, “Communicable Illnesses”. 

 

Disclaimer 

The WSIB is advised that this response, in full and in part, represents the opinion of Mandlowitz 
Consulting and Paralegal Services (MCPS) and does not reflect the opinion of our clients or any other 
agent or organization. 

 

Introduction 

The WSIB is to be applauded for taking the step to develop a policy addressing communicable illneses 
especially given our experience with COVID and the anticipated long-haul COVID environment. 

 

Subject – Communicable Illnesses 

 

MCPS recognizes the Workplace Safety and Insurance Act, 1997 provides the WSIB with exclusive 
jurisdiction and wide ranging authority to decide matters and questions under the Act and toestablish 
policies and procedures. 

In reviewing the draft Policy we start with a question.  Why has the WSIB chosen to adopt a policy 
entitled “Communicable Illnesses”?  Why has the policy title not included “Infectious Illnesses/Diseases? 

A further question is whether “Communicable Illnesses” are to be adjudicated as occupational diseases.  
We not that the draft policy section entitled References, lists Section 2 of the Act.  Section 2 defines 
“occupational disease”.   

We are left with some confusion.   

mailto:Consultation_Secretariat@wsib.on.ca
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The term “communicable illness” is not defined in Section 2 of the Act.  Equally, infectious illness or 
agent is not defined in the Act.  However, Section 2 of the Act defines occupational disease and Section 
15 provides the WSIB authority to award benefit entitlement for occupational disease. 

Both Section 2 and 15 are included in the References section of the draft policy.  

It is recommended that the draft policy should explicitly address this matter. Specifically, WSIB should 
indicate whether communicable illnesses will be adjudicated under Section 15 of the Act and, if so, 
reference Schedule 3 and Sections 22(1)(7)(8) in the draft policy.  

Other Canadian jurisdictions take a fairly consistent approach in this regard.  

The WCB of Alberta has consulted on a draft policy.  Under Alberta WCB Policies & Information, Policy: 
03-01 PART II, communicable/infectious illnesses are considered an occupational disease. To clarify, 
stakeholders are provided with a Worker Fact Sheet entitled “Infectious diseases” which references the 
policy.  

The WorkSafe BC approach involves defining communicable/infectious illnesses in the draft policy, OHS 
Guideline G-P2-21.  The draft policy states that a communicable disease is an illness caused by an 
infectious agent or its toxic product that can be transmitted in a workplace form person to person. 
Examples are COVID-19, norovirus and seasonal influenza.  Occupational diseases may include the 
contraction of a contagious disease such as hepatitis B. 

The WCB of PEI approach involves proceeding by way of definition: “A communicable disease is an 
illness caused by an infectious agent, or its toxic product, that can be transmitted in a workplace from 
one person to another. Examples of communicable disease that may circulate in a workplace include 
COVID-19, norovirus and seasonal influenza.” 

Given this context, it is recommended that the draft policy clarify the intended meaning and relationship 
between occupational illness/disease, communicable illness/disease, infectious disease and contagious 
disease.  These seemingly related issues could be addressed in a Definitions section (also missing from 
the draft Policy) or, alternatively, through an Adjudicative Guideline. 

What would be appreciated is a clear statement addressing whether the WSIB’s intents is to establish 
and adjudicate what is referred to as “communicable illnesses” as an occupational disease under Section 
15 of the Act or under other general policies in the OPM?  

  

Associated Health and Safety measures 

 

The Workplace Safety and Insurance Act, 1997, in Section 1, Purpose, intends for the WSIB to “To 
promote health and safety in workplaces.”  There is no question that the communicable illnesses listed 
in the Appendix to the draft policy are workplace health and safety challenges. 
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Other Canadian jurisdictions have recognized both the role of the workers’ compensation system and 
challenges facing workplaces. 

The WorkSafe BC has issued a useful document entitled “Communicable disease prevention” which 
identifies the fundamentals of prevention together with ongoing measures for the workplace and for 
public health compliance.  

The WCB of PEI has recently prepared and made public the “Guide for Communicable Disease 
Prevention” which provides a 4-step prevention framework and planning template. 

While not part of the draft policy, but as part of the WSIB legislated purpose, it is recommended that the 
WSIB and Ministry work together to provide workplaces with strategic planning and implementation 
resources for communicable illness prevention. 

 

Definitions 

 

It is fairly typical to find in WSIB established policies a separate section entitled “Definitions”.  It is 
recommended that in order to clarify the meaning of a number of terms in the draft policy that a 
Definitions section should be established and include, but may not be limited to: 

Communicable Illnesses 
Period of communicability 
Infectious disease/ agent 
Contagious disease 
Transmission directly/indirectly 
Mode of transmission 
Health professional 
Clinical assessment 
Public health emergency 
Essential worker 

 

Guidelines 

 

The Guidelines section of the draft policy states that a communicable illness can arise due to 
transmission from person to person or animal to person: either directly or indirectly?  Additional 
clarification is provided in the Appendix: Mode of Transmission. 

It is recommended that the draft policy establish a separate section entitled “Determining whether the 
worker contracted a communicable illness directly or indirectly”.  
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What is required are the conditions and evidence (including the expertise required to provide the WSIB 
with opinion/evidence of indirect transmission) to be considered by the decision maker in validating  
direct and indirect transmission. 

It should be noted that other Canadian jurisdictions with policies on communicable illness/disease 
and/or infectious illness do NOT include indirect transmission as a condition for benefit entitlement. 

 

Entitlement Criteria 

 

The draft policy establishes three (3) criteria for initial entitlement.   

It is recommended that this section should be reorganized but not rewritten and that four (4) criteria 
should be established.   

It is recommended that in order to be consistent with the legislative presumption in Section 15 of the  
Act that the first and separate criterion should be “the worker contracted a communicable illness”. 

To reflect Section 15(2) of the Act, the next two (2) criteria should state “the worker contracted the 
communicable illness while in the course of employer” OR “arose out of the worker’s employment”.  

Finally, a fourth and separate criterion should be “the employment made a significant contribution to 
contracting the communicable illness.” 

 

Determining whether the worker contracted a communicable illness 

 

The second factor in this section of the draft policy requires ”a diagnosis by a treating health 
professional qualified to provide such a diagnosis based on a clinical assessment of the worker during 
the period of illness.” 

The very nature a communicable illness, especially if it established as part of a public health emergency, 
is that the worker may not be able to undergo an in-person clinical assessment. This was typically the 
case during COVID-19 which gave life to telehealth and teletherapy medical services. 

It is recommended the draft policy should define the meaning of clinical assessment.  This should clarify 
what the WSIB will accept as a clinical assessment for the purposes of obtaining evidence which a 
decision maker must use to adjudicate entitlement.   

Specifically, is a clinical assessment limited to an in-person assessment or would the WSIB accept a 
diagnosis provided in an alternative form such as through telemedicine or teletherapy? 
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But are not limited to: 

In several of the sections of the draft policy the WSIB has indicated the factors considered when 
gathering and weighing evidence by a decision maker are “indicative” but may not be “exhaustive”. 

For example, in the section Determining whether the communicable illness was contracted in the course 
of employment the draft policy provides four (4) bullet points (pages 2, 3 of 7) and holds “but are not 
limited to”.   

In other sections of the draft policy this does not occur.  For example, in the section Determining 
whether the communicable illness arose out of employment (page 3 of 7) only two (2) factors are 
provided.  There is no statement: “but are not limited to”. 

It is recommended that the draft policy should be reviewed to adopt a consistent approach to the use of 
the term “but are not limited to”.    The WSIB should be clear that where the statement “but are not 
limited to“ is not part of the draft policy that the WSIB intends to limit the scope of the section.  

 

LOE benefits and periods of communicability 

 

The draft policy addresses when a claim is allowed for LOE entitlement.  

It is recommended that the policy provide references to applicable Board policy. Specifically, this would 
include: Lost time 11-02-02; No Lost time 15-02-02; Secondary conditions 15-05-01; and WSIB 
Requested health examination 17-04-03.   

What appears missing in the draft policy is the treatment of a recurrence of a communicable illness. In 
the case of COVID-19 this would involve what is being referred to as “long COVID”.  It is recommended 
that the draft policy should identify the criteria for decision makers for communicable illness 
recurrences and, accordingly, reference WSIB policy on Aggravation 15-02-04; Pre-existing Conditions 
(15-02-03); and Second Injury and Enhancement Fund (14-05-03).   

 

Immunization status 

The draft policy states that entitlement to benefits will not be denied solely because a worker is not 
immunized against the particular communicable illness for which there is a claim for benefits.   

It is recommended that the WSIB reconsider this position by taking the position that entitlement to 
benefits will not be denied, in this circumstance, unless the worker’s behaviour is non-compliant with 
public health legislation and/or is serious and wilful misconduct as per Section 17 of the Workplace 
Safety and Insurance Act.   
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Assignment of Claims Costs during a public health emergency 

 

While the COVID-19 situation has proven to be unique and has resulted in unprecedented government 
policy, it is recommended that because the draft policy in the section “Community-acquired 
communicable illnesses” (page 4 of 7) chose to address the situation “Outside of a public health 
emergency..”, and because the draft policy in the section “Prevention of communicable illnesses” (page 
5 of 7) chose to address when “a worker subsequently develops symptoms or tests positive for a 
communicable illness” the question is raised regarding employer claim costs assignments both during 
and apart from a public health emergency (pages 4, 5 of 7).  

Again, references to the Act and WSIB policy would be helpful. 

If the WSIB determines there is an absence of appropriate policy or gaps exist in existing policy then it is 
recommended that the WSIB work on its’ own or with the Ministry to address such concerns.  

 

Application Date 

 

It is recommended that a WSIB policy, whether it is entitled Communicable Illnesses”, should not apply 
retroactively.  Accordingly, to be consistent with the current approach taken by the WSIB in this regard, 
the Application Date should apply as decisions made on or after the date the final policy is approved by 
the Board of Directors. 

The WSIB Operational Policy Manual and website have newly introduced a number of amended policies 
dated January 3, 2023, with an effective date of January 1, 2023.  In these cases, the application date 
was established as decisions made on or after January 1, 2023. 

   

Retroactivity and Transition Rules 

 

If, however, the decision is taken that a new policy will have retroactive effect then the draft policy 
should be explicit.    
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Policy review schedule 

 

It is recommended that this section be deleted from the policy.   

The WSIB has amble legislative authority to undertake for policy updates and modernization.  Future 
WSIB reviews and changes to policy should not be guided by a time frame.  This should be determined 
by changes in science and based on recommendations from the WSIB’s occupational disease 
consultations and expert resources.   

 

APPENDIX 

The Appendix to the draft policy makes the case for the inclusion of a Definitions section in the final 
policy.  The Appendix introduced, but fails to define, communicable illness, infectious agent, and 
infectious organism.   

The Appendix raises additional questions pertaining to the sources of information provided for the six 
(6) communicable illnesses.  The question arises whether there is complete agreement in the medical 
community/literature/research for modes of transmission, incubation period and period of 
communicability.   

To avoid detracting from the remainder of the draft policy, it is recommended that the Appendix be 
removed from the final policy.  A more appropriate location may be a WSIB Adjudicative Guideline or 
Fact Sheet.  

 

Submitted respectfully. 

 

 

Yours very truly, 

 

Jason Mandlowitz 
President 
Mandlowitz Consulting and Paralegal Services/Mandlowitz Training Inc. 
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SUBMISSIONS ON THE DRAFT POLICY ON COMMUNICABLE DISEASES- OP 
15-03-15 
 
 

INTRODUCTION 

 

I am a retired lawyer, with over 40 years experience representing injured workers.  I 

represent no one but myself in this. 

 

I am making submissions on this draft policy despite my retirement, because it is the 

most important policy to be released by the WSIB in my career and indeed in my 

lifetime.  The number of workers who have died or will die, or who have suffered or will 

suffer from serious health consequences, as a result of exposure to the COVID-19 virus at 

work will exceed the number for any other disease with the possible exception of 

occupational cancer.  And COVID-19’s consequences have afflicted, and will afflict, 

much younger workers than occupational cancers, and the work-acquired infections will 

also affect their families because of its communicability. 

 

It is jarring to read in the draft policy COVID-19 lumped in with influenza, which has 

much less mortality and morbidity particularly among young and middle-aged adults, and 

the common cold, for which I have never seen a claim made in my career.  COVID-19 

deserves its own policy.  It has had no real comparison since perhaps the so-called 

“Spanish flu” over 100 years ago. With that caveat, I will turn to the specific provisions 

in the draft policy- what is there and what is missing.  I will not comment on the policy as 

it relates to other communicable diseases. 

 

WHAT IS COVID-19? 

 

The draft policy does not contain a description of COVID-19 (nor any other 

communicable disease), but does contain a summary of some of its characteristics in the 

Appendix at page 7 of the draft policy.  The signs and symptoms of infection are listed 

as: “fever and/or chills, cough, shortness of breath, decrease or loss of taste or smell, 
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runny nose/nasal congestion, headache, extreme fatigue, sore throat, muscle aches or 

joint pain, gastrointestinal symptoms (i.e. vomiting or diarrhea)”.  This is a fair 

description of initial signs and symptoms.  The mode of transmission is listed as: 

“inhalation of infectious respiratory particles of varying sizes-aerosols (smaller particles) 

and droplets”.  This is very good, with the only criticism being that it would be helpful to 

have a description of the different characteristics of aerosol vs. droplet transmission. The 

most important differences are: 

 

• aerosol transmission can occur up to 8 hours between when the infected person is 

in the space and the exposure to the non-infected person in the space, whereas 

droplet transmission requires that the infected person and the non-infected person 

be in the same space at the same time 

• aerosol transmission can occur over much greater distances within the same space 

than droplet transmissioni 

 

This description does not necessarily have to be in the policy, and could be found in a 

medical paper made widely accessible to decision-makers with reference to the medical 

paper in the policy.  The incubation period is listed as 1-14 days, which is accurate.  The 

period of communicability is listed as “two days before symptom onset to ten days 

following symptom onset”.  This is usually accurate. 

 

The key point about this portion of the draft policy is that it does not say what 

medical science now understands COVID to be.  It is an infection spread through 

inhalation which on a regular basis afflicts multiple systems throughout the body 

(neurological, cardiovascular, immunological, gastrointestinal, urological), and 

these consequences can appear soon or long after the initial infectionii. People who 

have been infected or reinfected with COVID have significantly increased risk of 

neurological conditions (mostly described as long COVID), heart attack and stroke and 

diabetes, among other conditions, and this increased risk persists for at least a year after 

infection or reinfectioniii.  
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DIAGNOSIS OF COVID-19 

 

The draft policy’s provisions with respect to proof of the communicable disease, 

including COVID 19, are as follows: 

 

In addition to other relevant evidence gathered during the adjudication of a claim, one or 
both of the following will generally be necessary to establish the worker has or had at the 
relevant time a specific communicable illness: 
• laboratory confirmation of current infection (e.g., positive laboratory or diagnostic test 

result), or 
• a diagnosis by a treating health professional qualified to provide such a diagnosis based on a 

clinical assessment of the worker during the period of illness. 

Exception to laboratory or clinical evidence of current infection 
A claim for a communicable illness may be adjudicated in the absence of laboratory or clinical 
evidence from the relevant time indicating the existence of a current infection in the worker if 
the worker has or had a legitimate reason for not seeking health care or laboratory testing during 
the period of illness. 

Legitimate reasons include, but are not limited to: 

• the period of illness is short-lived (i.e., 24 - 48 hours) 
• the worker cannot access or does not qualify for diagnostic testing, and 
• laboratory confirmation is not available for the communicable illness. 

In the absence of laboratory or clinical evidence of current infection, a decision-maker will 
determine whether the worker has or had at the relevant time a specific communicable illness 
based on the available evidence including, but not limited to: 
• a laboratory test to detect a previous infection (e.g., antibody test) 
• the worker’s presentation (i.e., signs and symptoms) and whether it is compatible with the signs 

and symptoms of the communicable illness established to exist in the workplace 
• the diagnostic criteria for the communicable illness, and 
• the advice or opinion of a medical consultant. 

 

 

COVID-19 presents a fairly unique problem for adjudication.  The initial symptoms are 

usually mild or even unnoticeable.  Due in part to its prevalence, testing is not routinely 

done at the time or if it is done, it is usually done at home by Rapid Antigen Test where 
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the rate of false negatives is extremely highiv. The one exception to this is the health care 

industry where testing is common and there is a higher frequency of PCR testing.  

Workers with mild and decreasing respiratory symptoms are regularly back at work by 5 

days, except in the health care industry where 10 days is the norm.  It is entirely common 

for workers to not see a health care practitioner during this time.  The serious non-

respiratory effects of COVID are regularly seen weeks or months later, and can often be 

seen by other forms of testing.   

 

In these circumstances, the exception to laboratory or clinical evidence at the relevant 

time should read “the worker is asymptomatic at the time of initial infection or the period 

of illness is short-lived (i.e. 1-10 days)” rather than the 24-48 hour time frame.  A 

medical paper that accompanies the policy should provide examples of the subsequent 

conditions and tests that are indicative of COVID infection.  Any medical paper ought to 

note that our understanding of COVID continues to be evolving at a fairly rapid pace and 

it ought to be subject to review at least once per year and perhaps more frequently.   

 

 

WHEN DOES COVID-19 INFECTION ARISE OUT OF AND IN THE COURSE OF 

EMPLOYMENT? 

 

1. In the course of employment 

 

The draft policy in general terms attempts to ascertain whether the worker has a 

significantly increased risk from work exposures as opposed to other exposures in daily 

life.  This approach is correct.  The policy states in relation to the course of employment: 

 

Infectious agents that are capable of causing communicable illnesses in humans are 
widespread in the environment and multiple sources of infection may exist inside and outside 
of the workplace. In determining whether a worker contracted a communicable illness while 
in the course of employment, as opposed to outside of that employment, the decision-maker 
must gather and weigh the evidence related to potential work-related and non-work-related 
exposures to the communicable illness. 
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Factors to consider when gathering and weighing the evidence related to potential work-
related and non-work-related exposures to the communicable illness include, but are not 
limited to: 
• the route of transmission of the communicable illness (e.g., contact, droplet, airborne, 

oral) 
• the opportunities that existed for exposure to and transmission of the communicable illness 

both inside and outside of the worker's employment, including contact with persons known to 
have or suspected of having the communicable illness (e.g., coworkers, patients, friends, 
family members) 

• the frequency, duration, and types of potential exposures to the communicable illness 
(e.g., protected vs. unprotected , direct vs. indirect), and the compatibility of the 
incubation period for the communicable illness with the interval between the onset of the 
worker's symptoms or a positive diagnostic test result and the opportunities for 
transmission found to exist. 

(The key characteristics of a sample of communicable illnesses that occur in Ontario can be 
found in the Appendix.) 

The inability to identify a specific work-related contact source for the worker's communicable 
illness does not mean the worker did not contract the communicable illness from exposure 
occurring in the course of employment. In the absence of a specific work-related contact source, 
the decision-maker must determine the issue of whether the communicable illness was contracted 
by the worker while in the course of employment after weighing all of the available relevant 
evidence. 

 

 

The reference to frequency, duration and types of potential exposures to the 

communicable illness is a particularly important factor for a communicable illness with 

aerosol transmission (such as COVID 19).  Potential exposures are not only those in a 

particular defined indoor space at the same time as the worker, but those who were in the 

space up to the previous 4-8 hours depending on the ventilation and filtration of the 

space.  The significance of frequency and duration of exposure in the context of a 

communicable illness with aerosol transmission should be the subject of a paper from 

microbiologists, occupational hygienists and engineers with the benefit of their combined 

specialties.  It is very difficult for decision-makers for instance to understand about what 

air transfers mean and their significance for risk.   
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2. Arising out of employment 

 

The policy in relation to arising out of employment is problematic as it relates to COVID 

and any disease transmitted by aerosols. The draft policy is also unique among disease 

policies in making a distinction between arising out of and in the course of employment, 

and unique among all policies in describing inconsistent ways of adjudicating in the 

course of and arising out of issues.    The policy provides: 

 

Determining whether the communicable illness arose 
out of employment 
A worker’s employment will have made a significant contribution to 
contracting a communicable illness when the decision-maker is satisfied 
that: 
• the employment placed the worker at an increased risk (i.e., increased likelihood) 

of contracting the communicable illness as compared to the risk experienced by 
the general public during ordinary or routine activities of daily living, and 

• the communicable illness was contracted by the worker from exposure that 
occurred in the course of their employment as a result of the identifiable 
increase in risk. 

The worker's employment will generally not have made a significant 
contribution to contracting the communicable illness when these 
conditions are not met. 

In determining whether the worker's employment made a significant contribution 
to the contraction of the communicable illness, the decision-maker considers both 
the risk factors that are associated with the worker’s occupation or job as well 
as the individual circumstances that led to the worker contracting the 
communicable illness. 

Employment risk factors 
A worker's employment will generally place the worker at an increased risk of 
contracting a communicable illness as compared to the risk of contracting the 
communicable illness through ordinary or routine activities of daily living when: 
• the rate of the communicable illness is significantly higher in the worker's place 

of work than in the general population (e.g., widespread outbreak in the 
workplace, treatment or care of populations with a significantly higher rate of the 
illness, or travel to a region with a significantly higher rate of the illness),  
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• and/or the worker's employment activities create opportunities for exposure to 
and transmission of the communicable in excess of the opportunities associated 
with ordinary or routine activities of daily living. 

Employment-related activities that may create opportunities for exposure to and 
transmission of a communicable illness in excess of the norm include, but are not 
limited to: 
• activities that require a worker to have direct and prolonged close contact with 

one or more person(s) known to have or suspected of having the 
communicable illness in the context of delivering health care, personal care, 
emergency aid, custody, or transport to these persons 

• activities that require the worker to have direct contact with infectious 
substances, such as the body fluids of persons known to have or suspected of 
having the communicable illness, and 

• staying in employer-provided accommodations with one or more person(s) known 
to have or suspected of having the communicable illness, such as 
accommodations in remote mining camps or accommodations provided to 
temporary foreign agricultural workers. 

 

Direct and prolonged close contact with one or more person(s) known to have or 

suspected of having the communicable illness is not a reasonable marker of increased 

workplace risk in the context of a disease transmitted by aerosols.  Numbers of contacts 

of people who may or may not be carriers and the quality of ventilation and filtration (as 

well as masking frequency, duration and quality) is what is importantv.   

 

3.   “Community-acquired communicable illnesses” 

 

This portion of the policy is factually incorrect and inconsistent with the remainder of the 

document.  It is, in a word, poppycock. It provides: 

 

Communicable illnesses, such as influenza, the common cold, and COVID-19 are 
highly transmissible and can be prevalent in the general population. In-person 
interactions that can easily spread these communicable illnesses are a part of 
everyday life and occur both inside and outside of employment (e.g., in the home, 
community, and public settings). Outside of a public health emergency, in-person 
interactions at work with colleagues, customers, clients, or others, generally do not 
place the worker at a greater risk of contracting one of these communicable 
illnesses than the risk experienced by the general public. Therefore, a worker who 
contracts one of these communicable illnesses in the course of employment is 
generally not entitled to benefits unless the worker's employment increased their 
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risk of contracting the communicable illness in some additional way. For example, 
the worker contracts the communicable illness while performing a job duty that 
subjected them to an exposure risk in excess of the norm, such as delivering health 
care to a person known to have the communicable illness. 

 

 

The absurd logic- an example 

 

A simple example will suffice to illustrate the faulty logic of this provision of the draft 

policy.  Compare the 25 year old who works in a busy coffee shop for 8 hours a day and 

lives alone, with a 65 year old retired person who buys a coffee at that same shop early in 

the morning once a day and lives alone.  The 65 year old and the 25 year old see two 

separate friends two times per week for 2-3 hours.  Assume that both wear a surgical 

mask that can be acquired cheaply. The mask provides some but not good protection 

against transmission. Assume that 40% of customers in the shop wear masks.  The 

ventilation and filtration in the coffee shop is, sadly, of the typical poor quality with CO2 

levels running between 1000-1500 ppm over the day.  If the 65 year old customer spends 

10 minutes in the coffee shop, their risk is 1/48th of the risk of the 25 year old worker 

associated with the coffee shop assuming risk is constant over a day (which it may not 

be- aerosol transmission of COVID will cause increased risk to workers and customers 

later in the day from all the customers and workers who have been there during the 

previous 8 hours).  And in both cases, it is likely the single riskiest thing that they do in a 

week.   

 

In one studyvi, the following comment (reference) was made: 

 
For the customers (in Fig. 8(a)), the risks drop to 1.33 × 10−6-2.49 × 10−6 and 5.33 × 10−6-

2.73 × 10−5 in supermarkets and small shops. The infection probabilities are similar in 

different types of small shops. The median values of the mean infection probability of the 

customers are respectively 1.14 × 10−5, 1.17 × 10−5, 9.86 × 10−6, 1.93 × 10−5 and 1.91 × 10−5, 

for the convenience store, vegetable and meat shop, bakery, fruit shop and the grain, oil & 

fast food shop. Meanwhile, the infection probability of the late-shift staff in the small shops is 

over one order of magnitude higher than that of the customers. This is due to the great 

https://www.sciencedirect.com/science/article/pii/S2210670721006971#fig0008
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difference of dwell time, with 8h working hours of the staff and 0.06h average dwell time of 

customers. It is noticeable that 95th percentile value of the mean infection probability is 

approximately 3 orders of magnitude higher than the 5th percentile value. It shows that the 

value ranges of the virological properties of SARS-CoV-2 play an important role in the 

infection risks. 

 

“In-person interactions that can easily spread these communicable illnesses are a 

part of everyday life and occur both inside and outside of employment (e.g., in the 

home, community, and public settings)” 

 

Of course that is true, but for other conditions the WSIB has no difficulty in looking at 

the frequency of the risk at work and outside work, and assessing the significance of the 

work risk accordingly.  For instance, workers who use hammers repetitively are at risk of 

developing shoulder disablement conditions.  The WSIB has no difficult in drawing 

distinctions between workers who use hammers occasionally at work and occasionally at 

home, and those who use hammers regularly at work and occasionally at home when 

attempting to assess whether a particular shoulder conditions is related to work 

exposures.  The logic for communicable diseases is the same.   

 

 

“Outside of a public health emergency, in-person interactions at work with 

colleagues, customers, clients, or others, generally do not place the worker at a 

greater risk of contracting one of these communicable illnesses than the risk 

experienced by the general public” 

 

As I said, this is manifestly wrong.  The suggestion that risks “outside of a public health 

emergency” are less than one inside a public health emergency is simply bizarre for 

COVID-19.  During the public health emergency, public-facing workers such as those in 

retail, public transit and the education sector were much more likely to encounter 

colleagues, customers, clients and others wearing masks due to mask mandates.  Their 

work is more risky now with the lifting of the mask mandates.  It cuts the other way.   
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4. Fixing The Arising Out of Employment and Community-Acquired 

Communicable Illness Sections for COVID 

 

What the current practice since June, 2022 has done and the proposed policy would do is 

essentially transfer all of the huge risk of COVID onto workers.  The one exception is in 

the health care field.  This has meant that employers who have significant control of the 

workplace- including ventilation and filtration, and sick leave and masking policies- have 

not been held accountable for the long-term illnesses and deaths that have been and will 

be sustained by their workers.  In any fashion.  This must stop.   

 

In relation to COVID, the “In the Course of Employment” section of the draft Policy 

should be renamed the “Arising out of and in the course of employment” section.  The 

current Arising out of Employment and Community-Acquire Communicable Illness 

sections of the Policy should be deleted. 

 

 

Michael S. Green 

 

                                                 
i Transmission of SARS CoV 2 through Floors and Walls of Quarantine Hotel, Taiwan 2021, Wei, H-Y et 
al in Emerging Infectious Diseases, www.cdc.gov/eid, December, 2022, v. 28, no. 12 
 
 
ii Extrapulmonary Manifestations of COVID-19, Gupta, A, et. al.,  Nature Medicine, 
www.nature.com/naturemedicine , July 2020, v. 26, pp. 1017-1032 
 
Long Covid: major findings, mechanisms and recommendations, Davis, H.E. et. al,  Nature Reviews 
microbiology, January 2023, v. 21, pp. 133-146, https://www.nature.com/articles/s41579-022-00846-2 
 
Long-term cardiac pathology in individuals  in individuals with mild initial COVID-19 illness, Puntmann 
V.O. et. al,  Nature Medicine, www.nature.com/naturemedicine, October 2022, v.28, pp. 2117-2129 
 
Long COVID after breakthrough SARS- COV 2 infection, Al-Aly A et.al., Nature Medicine, 
www.nature.com/naturemedicine, July 2022, v. 28, pp. 1461-7 
 

http://www.cdc.gov/eid
http://www.nature.com/naturemedicine
https://www.nature.com/articles/s41579-022-00846-2
http://www.nature.com/naturemedicine
http://www.nature.com/naturemedicine
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Long-term cardiovascular outcomes of COVID-19, Xie Y. et. al, Nature Medicine, 
www.nature.com/naturemedicine,  March 2022, v. 28,  pp. 548-590 
 
Long-term neurologic outcomes of COVID-19, Xu et. al., Nature Medicine, 
www.nature.com/naturemedicine, November 2022, v. 28, pp. 2406-2415 
 
Post-acute COVID-19 syndrome, Nalbandian A. et. al, Nature Medicine, www.nature.com/naturemedicine, 
April 2021, v.27,  pp.601-615 
 
Risks and burdens of incident diabetes in long COVID: a cohort study, Xie, Y et. al., Lancet Diabetes 
Endocrinal, March 2022, v. 10, pp. 311-21, https://doi.org/10.1016/S2213-8587(22)00044-4 
 
iii Ibid 
 
iv Impact of SARS-CoV-2 Omicron on Rapid Antigen Testing Developed for Early-Pandemic SARS-CoV-
2 Variants, Leuzinger K. et. al., Microbiology Spectrum, August, 2022, v. 10-4, 
https://journals.asm.org/doi/epub/10.1128/spectrum.02006-22 
 
v A review on indoor airborne transmission of COVID-19 Modelling and Mitigation Approaches, Raeggan, 
S. et. al., Journal of Building Engineering, April 2023, v. 64, 
https://www.sciencedirect.com/science/article/pii/S2352710222016059 
 
vi Comparison of COVID-19 Infection Risks Through Aerosol Transmission in Supermarkets and Small 
Shops, Chungying L. et.al, Sustainable Cities and Society, January 2022, v. 76, 
https://www.sciencedirect.com/science/article/pii/S2210670721006971?via%3Dihub  
 

http://www.nature.com/naturemedicine
http://www.nature.com/naturemedicine
http://www.nature.com/naturemedicine
https://doi.org/10.1016/S2213-8587(22)00044-4
https://journals.asm.org/doi/epub/10.1128/spectrum.02006-22
https://www.sciencedirect.com/science/article/pii/S2352710222016059
https://www.sciencedirect.com/science/article/pii/S2210670721006971?via%3Dihub
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28 March 2023. 

Thank you for the opportunity to comment. 

Our primary concern is that creating a broad-brush policy that treats widespread illness as a public 
health (not occupational health) issue, could disenfranchise workers and potentially dilute employer 
responsibility to keep everyone safe in the spaces and activities they control. 

The Chief Scientist of Canada has called the pandemic a mass disabling event, and workplaces have had, 
and continue to have, a significant role in transmission and should be recognized and held accountable 
for such. 

The policy should focus on weighing the evidence regarding an individual’s workplace and personal 
exposures to determine whether an infection is work-related or not. 
 
Workplace protections, (eg. an existing Covid safety plan) can be taken into consideration, but it is the 
real time environment, activities and experience that are most relevant.  
 
The key concern with this proposed policy is found in the section “Community-acquired communicable 
illnesses”: 
  

“Outside of a public health emergency, in-person interactions at work with colleagues, 
customers, clients, or others, generally do not place the worker at a greater risk of contracting 
one of these communicable illnesses than the risk experienced by the general public. Therefore, 
a worker who contracts one of these communicable illnesses in the course of employment is 
generally not entitled to benefits unless the worker's employment increased their risk of 
contracting the communicable illness in some additional way.” (page 4 of 7) 

  
This basically states that if a disease is endemic, you don’t get compensated for catching it at work 
unless you’re at a much higher risk than the general community, which runs against the principles of the 
WSIA.  For example, if an education worker who has no interaction with children with colds outside of 
their workplace, catches a cold at work and must take time off, especially if they don’t want to spread it 
to others at work - won’t be compensated. Due to financial and workload pressures they will most likely 
go to work and spread the disease further.  OHCOW has noted that workplaces with poor Indoor Air 
Quality (IAQ) (as determined through our StressAssess survey) has identified these concerns about 
biological exposure (i.e., sick colleagues coming to work because of financial and workload pressures).   

https://www.ohcow.on.ca/resources/apps-tools-calculators/stressassess/
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Not recognizing this dynamic will exacerbate the spread.  Thus, this policy (along with the lack of sick 
day employment policies, and the lack of any legal requirements to limit workloads that do not allow for 
absences) will have the effect of worsening workplace outbreaks of “community-acquired” diseases.  
  
In the context of incident/infection investigation, the focus has been on contact tracing which most 
likely misses essential elements related to the chain of transmission such as: evaluating ventilation 
systems.   
 
The assessment of exposure and adjudication of claims should take an evidence-based approach, 
contrary to during the current pandemic. For example, there has been an ongoing misinterpretation of 
transmissibility and infectivity, such as limiting case acceptance by applying an artificial 6’ rule or a 
minimum (e.g. “15 minute”) contact time and/or assuming those wearing surgical masks were 
adequately protected.  
 
Lessons from the pandemic that should inform the policy include the critical impact of “airborne 
transmission”, the fallibility of personal protective equipment (PPE), and the importance of evaluating 
air flow patterns and ventilation rates.  
  
We also have concerns about the method(s) outlined for determining work-relatedness which are 
“inordinate” compared to the common ways of managing an infectious disease. No doctor is going to 
ask for a PCR test to determine whether someone who is otherwise healthy has a common cold, let 
alone do genome testing of all the people at work to trace the disease.  
 

There are techniques (including paper based) that would assist in the determination of work 
relatedness. Such as, but not limited, to: 
 

• a worker with no exposures outside work (i.e., no kids/grandchildren at home),  

• limited social interactions,  

• wearing PPE when in public places, etc.) and  

• the tracking of time patterns of illness/absences in the workplace would also provide evidence 
of a work-related infection,  

 
However, this proposed policy requires a high standard of proof, essentially presuming “community-
acquired”, requiring rebuttal, rather than weighing evidence and applying the benefit of the doubt to 
the worker.  
  
Unless the new policy is more fairly worded it may “fan the flames” of “community” transmission by 
putting financial pressure on workers to go to work sick. 
  
High-risk jobs / settings, should be clearly defined using an evidence-based approach. The Institute of 

Work and Health have conducted research in this area which could be incorporated into policy strategy. 

In the US, OSHA (resources under Coronavirus Disease (COVID-19)) have also categorised the level of risk 

for different workers which could be incorporated as well. 

 

https://www.iwh.on.ca/
https://www.iwh.on.ca/
https://www.osha.gov/coronavirus/safework
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The policy places undue reliance on PCR testing, which we have found to be inaccessible to workers, 

unless in high-risk situations or settings. For example, those in mining and manufacturing, at least from 

the start of the pandemic were not considered high risk. Therefore, meeting the purview of laboratory 

testing will exclude many workers. 

Specific comments pertaining to each section. 

Section Comments 

Policy  
A worker is entitled to benefits for a 
communicable illness arising out of and in 
the course of the worker’s employment. 

 

Purpose 
The purpose of this policy is to provide 
entitlement guidelines for claims for 
communicable illnesses. 

 
 

Guidelines  
For the purposes of this policy, a 
"communicable illness" means an illness 
due to a specific infectious agent (e.g., 
viruses, bacteria) that arises through 
transmission of that agent from person to 
person or from animal to person; either 
directly or indirectly. 

 
Can an aerosol transmissible disease (ATD) as well as 
droplet / contact-spread and vector-borne infectious 
disease be clearly defined. 
 
 

Entitlement criteria  
 
In deciding whether a worker has initial 
entitlement to benefits for a 
communicable illness, a decision-maker 
determines whether:  

• the worker contracted a 
communicable illness   

• the worker contracted the 
communicable illness while in the 
course of employment, and  

• the communicable illness arose 
out of the worker's employment, 
in that the employment made a 
significant contribution to 
contracting the communicable 
illness.  
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Immunization status  
 
Entitlement to benefits will not be denied 
solely because the worker is not 
immunized against the particular 
communicable illness for which there is a 
claim for benefits. 

 
 

Determining whether the worker 
contracted a communicable illness.  
 
In addition to other relevant evidence 
gathered during the adjudication of a 
claim, one or both of the following will 
generally be necessary to establish the 
worker has or had at the relevant time a 
specific communicable illness: 
  

• laboratory confirmation of current 
infection (e.g., positive laboratory 
or diagnostic test result), or  

• a diagnosis by a treating health 
professional qualified to provide 
such a diagnosis based on a 
clinical assessment of the worker 
during the period of illness.  

 

 
This is an overly restrictive approach.   
 
We now know there are many cases of COVID-19 with 
classic signs / symptoms but no laboratory confirmation - 
this should be worded so that these cases are 
considered.  At least with a time dated recording of an 
antigen test with medical follow-up within 7 – 10 days or 
proof of inability to do so. 
 
For this reason, retrospective diagnosis by a medical 
professional should be on an equal footing. 
 
There should also be acknowledgment about access to a 
medical doctor - given the significant shortage and long 
wait time. 
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Exception to laboratory or clinical 
evidence of current infection.  
 
A claim for a communicable illness may be 
adjudicated in the absence of laboratory 
or clinical evidence from the relevant time 
indicating the existence of a current 
infection in the worker if the worker has or 
had a legitimate reason for not seeking 
health care or laboratory testing during 
the period of illness. 
 
Legitimate reasons include, but are not 
limited to:  

• the period of illness is short-lived 
(i.e., 24 - 48 hours)  

• the worker cannot access or does 
not qualify for diagnostic testing, 
and  

• laboratory confirmation is not 
available for the communicable 
illness.  

 
In the absence of laboratory or clinical 
evidence of current infection, a decision-
maker will determine whether the worker 
has or had at the relevant time a specific 
communicable illness based on the 
available evidence including, but not 
limited to:  

• a laboratory test to detect a 
previous infection (e.g., antibody 
test)  

• the worker’s presentation (i.e., 
signs and symptoms) and whether 
it is compatible with the signs and 
symptoms of the communicable 
illness established to exist in the 
workplace  

• the diagnostic criteria for the 
communicable illness, and  

• the advice or opinion of a medical 
consultant.  

Treating this as an exception creates an unfair and 
unbalanced approach based on recent experience with 
very limited access to testing as well as medical 
appointments. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Creates an unfair onus on a sick worker to go out and 
mix with the public and healthcare professionals to be 
able to access benefits to which they should already be 
entitled.  A worker does not need an “excuse” to act 
reasonably. 
 
The retrospective opinion of the regular treating medical 
doctor should be considered as an equal form of 
evidence since often the only possibility and does not 
require an “exception”.  
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Determining whether the communicable 
illness was contracted in the course of 
employment  
 
A communicable illness will generally have 
been contracted in the course of 
employment when the decision-maker is 
satisfied, based on all of the relevant 
evidence, that the worker was exposed to 
and contracted the communicable illness 
while at the workplace or during working 
hours, or while performing a work-related 
duty or an activity reasonably incidental to 
employment. For more information on the 
application of the criteria of place, time, 
and activity, see 15-02-02, Accident in the 
Course of Employment. 
 
Infectious agents that are capable of 
causing communicable illnesses in humans 
are widespread in the environment and 
multiple sources of infection may exist 
inside and outside of the workplace. In 
determining whether a worker contracted 
a communicable illness while in the course 
of employment, as opposed to outside of 
that employment, the decision-maker 
must gather and weigh the evidence 
related to potential work-related and non-
work-related exposures to the 
communicable illness. Factors to consider 
when gathering and weighing the 
evidence related to potential work-related 
and non-work-related exposures to the 
communicable illness include, but are not 
limited to:  

• the route of transmission of the 
communicable illness (e.g., 
contact, droplet, airborne, oral)  

• the opportunities that existed for 
exposure to and transmission of 
the communicable illness both 
inside and outside of the worker's 
employment, including contact 
with persons known to have or 
suspected of having the 

Where the evidence of exposure both inside and outside 
the workplace has equal weight, then the benefit of the 
doubt should go to the worker. 
 
Establishment of a “self assessment checklist” and 
possibly a workplace illness experience and controls 
checklist by the WSIB would be useful to determine 
work relatedness. 
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communicable illness (e.g., 
coworkers, patients, friends, 
family members)  

• the frequency, duration, and types 
of potential exposures to the 
communicable illness (e.g., 
protected vs. unprotected, direct 
vs. indirect), and  

• the compatibility of the incubation 
period for the communicable 
illness with the interval between 
the onset of the worker's 
symptoms or a positive diagnostic 
test result and the opportunities 
for transmission found to exist.  

(The key characteristics of a sample of 
communicable illnesses that occur in 
Ontario can be found in the Appendix.) 
 
The inability to identify a specific work-
related contact source for the worker's 
communicable illness does not mean the 
worker did not contract the communicable 
illness from exposure occurring in the 
course of employment. In the absence of a 
specific work-related contact source, the 
decision-maker must determine the issue 
of whether the communicable illness was 
contracted by the worker while in the 
course of employment after weighing all 
of the available relevant evidence. 

 
 
 
 
 
 
 
 
Incubation and diagnosis timing should keep current 
with the ever-changing nature of a virus, as well as 
individual symptomatic susceptibility to it.  Otherwise, 
there is the potential for misinterpretation. 

Determining whether the communicable 
illness arose out of employment.  
 
A worker’s employment will have made a 
significant contribution to contracting a 
communicable illness when the decision-
maker is satisfied that:  

• the employment placed the 
worker at an increased risk (i.e., 
increased likelihood) of 
contracting the communicable 
illness as compared to the risk 
experienced by the general public 
during ordinary or routine 
activities of daily living, and  

The issue should not be weighing worker risk in their 
workplace against a hypothetical member of the public.  
The issue should be what are the exposure risks inside 
and outside the workplace for this individual, and is it 
likely that those inside significantly contributed to their 
infection.  
 
Transmission risks for members of the public riding mass 
transit or attending rock concerts are not relevant to 
assessing a worker who does neither. 
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• the communicable illness was 
contracted by the worker from 
exposure that occurred in the 
course of their employment as a 
result of the identifiable increase 
in risk.  

 
The worker's employment will generally 
not have made a significant contribution 
to contracting the communicable illness 
when these conditions are not met.  
 
In determining whether the worker's 
employment made a significant 
contribution to the contraction of the 
communicable illness, the decision-maker 
considers both the risk factors that are 
associated with the worker’s occupation 
or job as well as the individual 
circumstances that led to the worker 
contracting the communicable illness. 

Adjudication should depend on understanding the 
transmission risk in terms of source exposure volume, 
intensity and time, community infection levels, existing 
protections including administrative, engineering and 
individual controls, as well as any confounding or 
contributing circumstances (eg. living with school-age 
children) 
 
There also should be clear recognition of the possibility 
of asymptomatic or pre-symptomatic transmission which 
occurs in a high percentage of cases. 

Employment risk factors 
 
A worker's employment will generally 
place the worker at an increased risk of 
contracting a communicable illness as 
compared to the risk of contracting the 
communicable illness through ordinary or 
routine activities of daily living when:  

• the rate of the communicable 
illness is significantly higher in the 
worker's place of work than in the 
general population (e.g., 
widespread outbreak in the 
workplace, treatment or care of 
populations with a significantly 
higher rate of the illness, or travel 
to a region with a significantly 
higher rate of the illness), and/or 

• the worker's employment 
activities create opportunities for 
exposure to and transmission of 
the communicable in excess of the 
opportunities associated with 
ordinary or routine activities of 
daily living.  

"Widespread" outbreak vs just "outbreak" - creates a 
higher standard for acceptance. Widespread should be 
changed to outbreak.  
 
Sector and historic risks should also be considered in the 
absence of current outbreak data, recognizing varied 
exposure and susceptibility scenarios, including the 
possibility of asymptomatic or pre-symptomatic 
transmission and/or claim suppression. 
 
There could be a list of “higher risk workers” possibly 
developed in collaboration with the Institute for Work 
and Health (IWH) and/or an updated version of OSHA’s 
Protecting Workers: Guidance on Mitigating and 
Preventing the Spread of COVID-19 in the Workplace, 
would assist in identifying a benchmark. 

 
 
 
 
 
 
 
 

https://www.iwh.on.ca/
https://www.iwh.on.ca/
https://www.osha.gov/coronavirus/safework
https://www.osha.gov/coronavirus/safework
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Employment-related activities that may 
create opportunities for exposure to and 
transmission of a communicable illness in 
excess of the norm include, but are not 
limited to: 
 

• activities that require a worker to 
have direct and prolonged close 
contact with one or more 
person(s) known to have or 
suspected of having the 
communicable illness in the 
context of delivering health care, 
personal care, emergency aid, 
custody, or transport to these 
persons  

• activities that require the worker 
to have direct contact with 
infectious substances, such as the 
body fluids of persons known to 
have or suspected of having the 
communicable illness, and  

• staying in employer-provided 
accommodations with one or 
more person(s) known to have or 
suspected of having the 
communicable illness, such as 
accommodations in remote 
mining camps or accommodations 
provided to temporary foreign 
agricultural workers.  

 
 
 
 
 
 
 
Direct and prolonged “test” discounts the risk of 
airborne transmission.  Level of enclosure, population 
density and especially Ventilation/filtration should be 
factored in assessments. 
 
Various diseases have different exposure periods and 
different levels of transmissibility / infectious dose.   For 
airborne viruses like Covid, transmission can happen in 
seconds in a space recently vacated by others so 
understanding the real-time exposure risks is critical. 
 

Community-acquired communicable 
illnesses. 
 
Communicable illnesses, such as influenza, 
the common cold, and COVID-19 are 
highly transmissible and can be prevalent 
in the general population. In-person 
interactions that can easily spread these 
communicable illnesses are a part of 
everyday life and occur both inside and 
outside of employment (e.g., in the home, 
community, and public settings). Outside 
of a public health emergency, in-person 
interactions at work with colleagues, 

This section avoids the real question of an individual 
worker’s actual exposures inside and outside the 
workplace which should be the basis of adjudication. 
 
By virtue of the requirement to interact with others 
beyond one’s control, being in a workplace definitely 
elevates the risk of transmission in almost every 
circumstance.  Full consideration must be given to the 
comparable circumstances of work environment, 
interactions and controls vs. personal experience, 
activity and accommodation risk. 
 
This interpretation looks away from the facts of the 
situation, and not only denies compensation to those 
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customers, clients, or others, generally do 
not place the worker at a greater risk of 
contracting one of these communicable 
illnesses than the risk experienced by the 
general public. Therefore, a worker who 
contracts one of these communicable 
illnesses in the course of employment is 
generally not entitled to benefits unless 
the worker's employment increased their 
risk of contracting the communicable 
illness in some additional way. For 
example, the worker contracts the 
communicable illness while performing a 
job duty that subjected them to an 
exposure risk in excess of the norm, such 
as delivering health care to a person 
known to have the communicable illness. 

deserving, but it also erodes Employer incentives to take 
responsibility to prevent infection. 
 
Employers have a duty of care to take every precaution 
reasonable in the circumstances to protect workers, 
which should include protection from communicable 
disease risk where transmission is possible. 
 
The task is the weighing of evidence in individual 
circumstances, not only searching for an “excess of 
norm”. 
 
Where the evidence of exposure both inside and outside 
the workplace has equal weight, then the benefit of the 
doubt should go to the worker. 
 
 
 

Public health emergency 

 
During a government-declared public 
health emergency related to a 
communicable illness, a worker’s 
employment-related risk of contracting 
that communicable illness may be 
increased when: 

• the public health emergency 
results in the implementation of 
public health measures to 
control or prevent the spread of 
the communicable illness in the 
general public (e.g., stay-at-
home orders), and  

• the worker is employed as an 
essential worker at a workplace 
that remains open during the 
public health emergency and has 
in-person interactions as part of 
their job duties.  
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Loss of earnings (LOE) benefits and period 
of communicability 
 
When a claim for a communicable illness 
has been allowed, a worker may be 
entitled to LOE benefits for the period of 
communicability, even if the worker is 
asymptomatic or only has mild symptoms, 
if the communicability of the worker 
prevents or limits their ability to return to 
work, see 18-03-02, Payment and 
Reviewing LOE Benefits (Prior to Final 
Review).  
In this section, " period of 
communicability" means the time during 
which an infectious agent may be 
transferred directly or indirectly from an 
infected person to another person. During 
this period, a worker with a communicable 
illness poses a risk of transmitting it to 
others in the workplace. 

This seems reasonable, as long as adjudicators recognize 
the wide range of infectivity of different communicable 
diseases eg. Covid can go beyond 10d for some people.  
Two consecutive days of Antigen testing clearance is a 
better standard. 

Prevention of communicable illnesses 
 
A worker who is exposed to a 
communicable illness in the workplace, 
but free of illness (i.e., symptom-free and 
no laboratory confirmation or clinical 
diagnosis), may be legally required to self-
isolate or may be sent home by the 
employer. Workers who are free of illness 
do not have entitlement to benefits under 
the Workplace Safety and Insurance Act, 
1997 for the period of time in which they 
are required to remain out of the 
workplace on a precautionary basis. 
However, if a worker subsequently 
develops symptoms or tests positive for a 
communicable illness, they may be 
entitled to benefits. 
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APPENDIX 
 
The defining features of a sample of 
communicable illnesses that occur in 
Ontario are provided in the table below. 
 
The key characteristics described for each 
communicable illness include: 
  

1. Signs and symptoms – the main 
clinical features;  
2. Mode of Transmission – the 
mechanisms by which the 
infectious agent is spread to 
humans;  
3. Incubation Period – the time 
interval between initial contact 
with the infectious organism and 
the first appearance of symptoms 
associated with the infection; and  
4. Period of Communicability – the 
time during which an infectious 
agent may be transferred directly 
or indirectly from an infected 
person to another person; or from 
an infected animal to humans.  
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Comments on table 1.  

We recommend that mode of transmission should more clearly state whether the communicable illness 

is an aerosol transmissible disease (ATD) which would mean that airborne precautions are required in 

addition to droplet / contact precautions. 
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March 23, 2023 
 
 
WSIB Consultation Secretariat 
Consultation_Secretariat@wsib.on.ca 
 
 
Dear WSIB Consultation Secretariat, 
 
Re:  Communicable Illnesses Policy Consultation 
 
The Office of the Employer Adviser (OEA) appreciates the opportunity to provide feedback on 
the WSIB’s draft Communicable Illnesses policy as part of the WSIB’s policy consultation. 
 
 
General comments 
 
The draft policy is quite broad and is intended to cover various types of illnesses with different 
modes of transmission. The OEA suggests that the WSIB consider whether there would be a 
benefit to splitting this policy into two or more policies.  
 
Having separate policies may help to address the different types of communicable illnesses 
more clearly. For example, having a separate policy for COVID-19 could give the WSIB an 
opportunity to provide additional clarity on how COVID-19 claims, including long COVID-19, will 
be adjudicated by the WSIB. Additionally, it would provide an opportunity to clarify whether the 
WSIB will accept the results of rapid tests for COVID-19 claims (which is not something that 
would apply to all the other communicable illnesses mentioned in the policy).  
 
 
Comments on the “Community-acquired communicable illnesses” section of the draft 
policy 
 
The OEA would like to note the following regarding the “Community-acquired communicable 
illnesses” section of the draft policy:  
 

1. The OEA suggests that the current wording of the draft policy be clarified to be more 
specific about what types of situations the WSIB would view as increasing the worker’s 
“risk of contracting the communicable illness in some additional way.” For convenience, 
the full paragraph from the draft policy is set out below [emphasis added]: 
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Communicable illnesses, such as influenza, the common cold, and COVID-19 are 
highly transmissible and can be prevalent in the general population. In-person 
interactions that can easily spread these communicable illnesses are a part of 
everyday life and occur both inside and outside of employment (e.g., in the home, 
community, and public settings). Outside of a public health emergency, in-person 
interactions at work with colleagues, customers, clients, or others, generally do not 
place the worker at a greater risk of contracting one of these communicable 
illnesses than the risk experienced by the general public. Therefore, a worker who 
contracts one of these communicable illnesses in the course of employment is 
generally not entitled to benefits unless the worker's employment increased their 
risk of contracting the communicable illness in some additional way. For example, 
the worker contracts the communicable illness while performing a job duty that 
subjected them to an exposure risk in excess of the norm, such as delivering 
health care to a person known to have the communicable illness. 

 
The OEA suggests that the policy could be more specific in explaining what is meant by 
“in some additional way”, to give more clarity about when such claims will be allowed or 
not allowed, and to enhance consistency in the WSIB’s decision-making on this point. We 
believe that it would also be helpful if the WSIB could provide additional examples in the 
policy.  
 
Furthermore, the OEA suggests that this section of the draft policy be updated to indicate 
that in determining entitlement for a community-acquired communicable illness the WSIB 
will consider whether opportunities existed for exposure to and transmission of the 
communicable illness both inside and outside of the worker's employment. While this is 
indicated more broadly earlier on in the policy, since the policy addresses these 
community-acquired illnesses differently than other communicable illnesses we believe it 
would be helpful to clarify that this factor will be considered even if the worker's 
employment increased their risk of contracting the communicable illness in some 
additional way. 
 

2. The OEA suggests that the reference to the common cold be removed from this policy.   
 
Due to the potential prevalence of the common cold in the community generally, in our 
view it would be a rare circumstance where it could be established that the common cold 
arose out of and in the course of a worker’s employment. By contrast, according to WSIB 
statistics1 there have been over 55,000 allowed COVID-19 claims since the start of the 
COVID-19 pandemic.  
 
Furthermore, unlike COVID-19 and influenza, the common cold is not tracked by Public 
Health Ontario, nor are outbreaks declared by public health officials. In reviewing 

 
1 https://safetycheck.onlineservices.wsib.on.ca/safetycheck/explore/additional/provincialDownloads?lang=en 
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influenza cases that have been before the Workplace Safety and Insurance Appeals 
Tribunal (WSIAT), in a number of those cases2 there was a declared outbreak in the 
worker’s workplace, and this appears to have factored into the WSIAT’s decision to allow 
the claim.  
 
By including an illness such as the common cold in the draft policy in this manner, the 
current wording could be interpreted to suggest that claims for the common cold could be 
broadly allowed by the WSIB for workers working in certain settings (e.g., health care). 
Furthermore, this wording may encourage workers to file a claim for the common cold 
with the WSIB if they:  
- feel their employment increased their risk of contracting illness in some way,  
- have some symptoms of respiratory illness (such as a cough, sore throat and runny 

nose),  
- need to isolate at home due to the current public health guidance that is in place 

regarding staying home when sick3, and 
- cannot work from home due to the nature of their work. 
 

3. The OEA suggests that the WSIB provide guidance to employers regarding when they 
are required to file a Form 7 for a worker who has COVID-19, influenza, or the common 
cold (if it remains in the policy). Such guidance would preferably be included in policy or, 
in the alternative, in an Administrative Practice Document that is released concurrently 
with this policy.  

In the absence of such guidance, it is likely that some employers will be unclear or 
confused about when a Form 7 is required if their worker has COVID-19, influenza, or the 
common cold as these illnesses can be prevalent in the general population. Since the 
WSIB may levy penalties or charge employers with an offence for not meeting their 
reporting obligations, it is important that employers clearly understand how those 
obligations apply in this context.     
 

We hope the WSIB will find the above comments helpful. Please let us know if you wish to 
discuss.  
 
Best regards, 
 

S Adams 
 
Susan Adams 
Director, Office of the Employer Adviser 
416-314-8735 
 
Cc. Robin Senzilet, General Counsel (A) 

 
2 For example, see WSIAT Decision 47/22, Decision 58/17, Decision 1365/14. 
3 https://www.ontario.ca/page/protection-covid-19-and-other-respiratory-
illnesses#:~:text=If%20you%20have%20symptoms%20of%20COVID%2D19,have%20not%20developed%20additional%20symptoms 
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COMMUNICABLE ILLNESSES POLICY CONSULTATION 

SUBMISSIONS OF THE OFFICE OF THE WORKER ADVISER 

 

These submissions are in response to the invitation to provide feedback on the draft 
communicable illnesses policy, issued on February 14, 2023. Thank you for the opportunity to 
provide submissions. 

 

1. Overview 

Overall, we see serious problems with the draft communicable illnesses policy. The draft policy 
creates entitlement criteria contrary to the Workplace Safety and Insurance Act and established 
law. Specifically, it is not sufficient for the worker to show that they contracted a communicable 
illness at work; they must meet an additional requirement that the nature of their work carried 
an increased risk of infection. This test for entitlement is contrary to established legal principles 
and is vague and unfair. 

To bring the policy in line with the established legal principles of entitlement under Ontario’s 
workers’ compensation law, the policy ought to be revised to include an accurate statement of 
the test for work-relatedness: whether it is more likely than not that workplace exposures 
made a significant contribution to the worker’s illness or disease. 

We have further recommendations to strengthen the policy: 

• Given the seriousness and unique characteristics of Covid-19, there should be a Covid-
19-specific policy; 

• The Board should review or commission research by epidemiologists, infectious disease 
specialists and occupational hygienists in order to create an evidence-based resource for 
policy-makers and decision-makers; and 

• The policy should include a direction that, if a case does not meet the guidelines for 
initial entitlement, it should be decided on its own merits. 
  

2. Test for entitlement under the Act 

The WSIA grants entitlement for compensation to workers who suffer personal injuries by 
accident arising out of and in the course of employment. Communicable illnesses are generally  
adjudicated as disablements under the Act.  
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The general test for causation under the Act is whether, on a balance of probabilities, 
workplace exposures made a significant contribution to the occurrence of injury or disease. As 
has been well established in the case law, the workplace exposures need not be the sole or 
predominant cause. 

The cold and flu cases decided by the WSIAT follow the established rules. For example, in 
Decision No. 2970/16, the Tribunal considered the case of a personal support worker, working 
in a long-term care home, who contracted the flu. The Vice-Chair considered the case to be a 
disablement and held that the test for entitlement was “whether the workplace exposures 
made a significant contribution to the development of the claimed condition.” The employer 
had argued that there must be an increased risk of infection at the workplace before 
entitlement would be allowed. The Vice-Chair rejected this argument as it is not a part of the 
legal test to determine work-relatedness. 

As described in Butterworths Workers Compensation in Ontario Service, the test for work-
related disease is described below: 

§ 8.42.2 

The general approach to establishing causation in the Ontario workers’ compensation 
setting is to determine whether or not workplace exposures made a significant 
contribution to the occurrence of the disease. The proof that is required is proof on the 
balance of probabilities (i.e., more likely than not). However, where the evidence for 
and against entitlement is approximately equal in weight the issue to be resolved is to 
be resolved in favour of the worker in accordance with the statutory benefit of the 
doubt principle. 

  

3. The test for work-relatedness set out in the draft policy 

The draft policy sets out 3 entitlement criteria: 

• Whether the worker contracted a communicable illness 
• Whether the worker contracted the communicable illness while in the course of 

employment 
• Whether the communicable illness arose out of the worker’s employment, in that the 

employment made a significant contribution to contracting the communicable illness 

We agree that for entitlement to flow, the illness must arise out of and in the course of the 
worker’s employment. 

4. Draft policy: “in the course of employment” 

In the section, “Determining whether the communicable illness was contracted in the course of 
employment,” the policy directs decision-makers to weigh evidence of work-related and non-
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work-related exposures. We agree that this is the correct way to adjudicate whether the 
worker’s infection arose out of and in the course of employment. 

5. Draft policy: “arising out of employment” 

The policy’s description of what it means to “arise out of” employment adds entitlement 
criteria to the usual test for work-relatedness that are vague and unfair and fail to follow 
established legal principles. While this section purports to describe the “arising out of” branch 
of the test for work-relatedness, it goes well beyond the accepted legal test and adds additional 
criteria. 

The draft policy’s test for “arising out of employment” has two parts: 

• The employment placed the worker at increased risk as compared to the general public 
and 

• The worker was infected as a result of the identifiable increase in risk 

The first problem with this new test is the vagueness of the “general public.” Since March 2020, 
the general public has faced a wide range of risk of contracting Covid-19, depending on the 
level of precautions taken by individuals. Some people continued to gather, indoors, with other 
people while others strictly followed public health recommendations. There is no one level of 
risk faced by the “general public.” 

Secondly, what does it mean to be infected “as a result of” an increase in risk? A person 
becomes infected with Covid-19 as a result of exposure to the virus, not an increase in risk of 
exposure. A person is more likely to be infected when risk of infection is higher, but no one gets 
sick because of an increased risk of sickness. Accordingly, this sentence makes no sense. 

The draft policy further explains what evidence is required to show an increase in risk of 
infection: there is a higher rate of the illness in the worker’s workplace than in the general 
population and the worker’s employment activities create opportunities for exposure.  

We know that Covid-19 spreads through direct contact with an infected person or indirectly 
through inhalation of airborne droplets and aerosols. It is now well-established that spending 
time with other people in poorly ventilated places greatly increases the risk of transmission of 
infection. 

Given that knowledge, it would be logical to conclude that working with others in indoor spaces 
would pose an increased risk. Instead of acknowledging that fact, the policy explicitly denies it: 

Outside of a public health emergency, in-person interactions at work with colleagues, 
customers, clients, or others, generally do not place the worker at a greater risk of 
contracting one of these communicable illnesses than the risk experienced by the 
general public. 
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The draft policy characterizes this notion of an increased level of risk as the test for “arising out 
of” employment. The worker must first prove that they were infected with “in the course of” 
employment by showing that it is more likely that they were exposed during occupational 
activities rather than non-occupational activities. The worker then has to prove that their 
workplace had an increased level of risk for Covid-19 and that they were infected as a result of 
that risk.  

This formulation has no basis in the law of workers’ compensation in Ontario. “Arising out of 
employment” does not mean that the workplace created a risk of injury or illness beyond what 
is faced by the general public in the course of the ordinary activities of daily living.  

In case of an injury by chance event, if a worker falls off a ladder at work and is injured, the 
worker is entitled to compensation. The worker does not have to show, in addition to proving 
the accident, that, in their workplace, workers were more likely than the general public to fall 
off ladders. For disablements, the worker has to show that their work duties likely caused their 
injury. They do not have to show an increased risk of suffering a disablement. 

In occupational disease cases, the worker must show that workplace exposures likely caused 
the worker’s development of illness or disease. For entitlement, there must be evidence that 
the worker was exposed to substances and that those substances made a significant 
contribution to the worker’s development of disease. They do not have to show that their 
workplace has a higher incidence of certain cancers than occurs in the general population.  

The legal test for entitlement is whether it is more likely than not that the workplace exposures 
made a significant contribution to the worker’s development of illness or injury. There has 
never been a requirement that a worker also show that their workplace had an increased risk 
for illness or injury. The policy should be amended to remove the entitlement criteria that the 
worker’s employment created an increased risk. The policy should reflect the correct legal test 
for work-relatedness. 

6. Significance of evidence of increased risk of infection 

Evidence that the workplace did create an increased risk, while not part of the legal test for 
entitlement, amounts to evidence supporting that it is more likely than not that the worker’s 
injury or disease was work-related. Indeed, the Act and Board policy accept this logic in a 
number of areas: 

• Schedule 3 rebuttable presumptions of work-relatedness for various diseases if the 
worker was employed in a particular process; 

• Schedule 4 irrebutable presumptions of work-relatedness for asbestosis, mesothelioma 
and nasal cancer when employed in the listed industries; 

• Presumptions for firefighters for heart conditions and cancers in s. 15.1; and 
• Presumptions for first responders for PTSD in s. 14. 
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We would welcome the Board creating a policy that offers a presumption of work-relatedness 
for workers who contracted Covid-19 while employed in a workplace where workers were at a 
significantly increased risk of contracting covid. The draft policy describes such workplaces: 

• There is a widespread outbreak; 
• Workers are caring for populations with a significantly higher rate of the illness; 
• Workers travel to a region with a significantly higher rate of the illness; or 
• Workers’ job duties create opportunities for exposure to and transmission of the 

disease in excess of those opportunities in the ordinary activities of daily living. 

The draft policy provides some examples of job duties that would create excess risk: 

• Having direct and prolonged close contact with a person known to have the illness in the 
context of delivering health care, personal care, emergency aid, custody or transport to 
these persons; 

• Having direct contact with infectious substances; or 
• Staying in employer-provided accommodations with one or more persons known to 

have the illness. 

These examples describe cases with a near certainty that the worker contracted Covid-19 at 
work. Workers employed in these situations should have the benefit of a presumption of work-
relatedness, as even if they might have been exposed elsewhere, it is more likely that they were 
infected at work.  

Instead of offering a presumption of work-relatedness, the draft policy limits entitlement to 
only those workplaces where there is a high risk of exposure, even if it is shown that the worker 
contracted the infection at work.  

7. Whether s. 159(2.1) gives the Board the legal authority to change the meaning of 
“arising out of employment” 

It is our position that s. 159(2.1) does not give the Board the authority to change the meaning 
of “arising out of employment” found in s. 13(1) and s. 15 of the Act.  

The “significant contributing factor” test was adopted by the Tribunal in its early decisions and 
has been followed in thousands of decisions since then. It accords with the “material 
contribution” test for causation in tort cases endorsed by the Supreme Court of Canada in 
Athey v. Leonati. To apply a different test for work-relatedness, one with no grounding in the 
legislation or jurisprudence, would exceed the Board’s jurisdiction and be unlawful. 

8. Create a policy specifically for Covid-19 

The Covid-19 pandemic has been an historic event, unlike any previous outbreak of respiratory 
illness since the 1918 influenza pandemic. Given its significance and its evolving characteristics, 
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it makes sense to have a policy specific to Covid-19, rather than trying to have a policy dealing 
with communicable diseases generally. 

A policy exclusively for Covid-19 could then include that evidence of a positive result on a home 
rapid-antigen test could be used to support a finding that a worker had contracted Covid-19. It 
would also change the advice in the policy of what constitutes a “short-lived” infection. In the 
draft policy, a “short-lived” illness is described as one lasting 24 to 48 hours, whereas a “short” 
Covid-19 infection would be better described as 7 to 10 days. 

9. In the alternative 

In the event that we have failed to persuade the Board to abandon the increased risk analysis 
for Covid-19 entitlement, we request that the Board base its determinations of increased risk 
on actual evidence. The types of workplaces that have an increased risk of Covid-19 
transmission should be identified based on the epidemiological evidence. Research from 
Ontario shows substantial increase in risk of infection in food manufacturing, transportation 
and warehousing, in addition to the healthcare and agriculture sectors identified in the draft 
policy.1  

In addition, the Board should also consult occupational hygienists and infectious disease 
specialists to determine the physical characteristics of high-transmission workplaces, not just 
the high-risk occupational sectors. This would include risk assessments based on the size of 
indoor work spaces, the number of people within those spaces, the amount of close contact 
they have and the quality of ventilation.  

We recommend that the Board consult with Covid-19 researchers and commission literature 
reviews and additional research if necessary to determine the types of workplaces that have an 
increased risk of transmission of Covid-19. This research should identify both the occupational 
sectors and workplace characteristics that have high rates of Covid-19 transmission.  

10. Each case decided on its merits 

Finally, like other policies that contain guidelines for granting initial entitlement, the 
communicable illnesses policy should contain a paragraph directing decision-makers to decide 
cases that do not fit within the guidelines on their own merits. 

11. Summary of Recommendations 

Here is the summary of our recommendations: 

• The policy should be revised to clearly state the test for work-relatedness:  

 
1 Buchan, Sarah A. et al, “Incidence of outbreak-associated COVID-19 cases by industry in Ontario, Canada, 1 April 
2020—31 March 2021, Occup Environ Med 2022; 79:403-411 (attached) 
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• If it is more likely than not that workplace exposures made a significant contribution 
to the worker’s development of illness or disease, the worker is entitled to benefits 
under the Act; 

• The section entitled “arising out of employment” should be rewritten to make clear 
that this section sets out the criteria for a presumption of work-relatedness, not the 
test for work-relatedness; 

• Covid-19 should have its own policy; 
• The WSIB should review and commission scientific research on the transmission of 

Covid-19 in workplaces in order to develop evidence-based policy and make 
evidence-based decisions regarding initial entitlement; and 

• Any policy creating adjudicative guidelines for infectious disease should direct 
decision-makers to consider each case on its own merits. 

 

All of which is respectfully submitted, 

 
 
Margaret Keys 
Legislative Interpretation Specialist 
Office of the Worker Adviser 
 
March 28, 2023 
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ABSTRACT
Objectives  The objective of our study was to estimate 
the rate of workplace outbreak-associated cases of 
COVID-19 by industry in labour market participants aged 
15–69 years who reported working the majority of hours 
outside the home in Ontario, Canada.
Methods  We conducted a population-based cross-
sectional study of COVID-19 workplace outbreaks 
and associated cases reported in Ontario between 1 
April 2020 and 31 March 2021. All outbreaks were 
manually classified into two-digit North American 
Industry Classification System codes. We obtained 
monthly denominator estimates from the Statistics 
Canada Labour Force Survey to estimate the incidence 
of outbreak-associated cases per 100 000 000 hours 
among individuals who reported the majority of hours 
were worked outside the home. We performed this 
analysis across industries and in three distinct time 
periods.
Results  Overall, 12% of cases were attributed to 
workplace outbreaks among working-age adults across 
our study period. While incidence varied across the time 
periods, the five industries with the highest incidence 
rates across our study period were agriculture, healthcare 
and social assistance, food manufacturing, educational 
services, and transportation and warehousing.
Conclusions  Certain industries have consistently 
increased the incidence of COVID-19 over the course 
of the pandemic. These results may assist in ongoing 
efforts to reduce transmission of COVID-19 by prioritising 
resources, as well as industry-specific guidance, 
vaccination and public health messaging.

INTRODUCTION
Understanding the role of workplace exposure to 
COVID-19, and differential risk by industry, is 
critical to reducing morbidity and mortality. Occu-
pational risk is an important source of COVID-19 
exposure and transmission.1 2 Elevated risk of 
COVID-19 has been documented among health-
care workers,3 given direct contact with patients 
with COVID-19 .4 However, workplace outbreaks 
of COVID-19 have consistently been observed 
across many industries beyond healthcare, espe-
cially in essential services where work is unable to 
be done from home.5 A comprehensive analysis 

Key messages

What is already known about this subject?
	⇒ Work is an important source of COVID-19 
exposure and transmission, yet significant gaps 
exist in occupational surveillance for COVID-19.

	⇒ Healthcare is an industry of primary concern; 
however, workplace outbreaks of COVID-19 
have consistently been observed across many 
industries beyond healthcare.

	⇒ An improved understanding of workplace 
outbreaks of COVID-19 is essential to designing 
equitable public health measures for reducing 
COVID-19-related risk.

What are the new findings?
	⇒ This study examines a population-based sample 
of all workplace outbreaks (N=5759) and 
their associated cases (N=35 168) across all 
industries between April 2020 and March 2021 
in a working population aged 15–69 years.

	⇒ Workplace outbreak-associated cases 
accounted for 12% of all cases and 7% of 
hospitalisations during the study period.

	⇒ The incidence of COVID-19 was consistently 
higher in agriculture, healthcare and social 
assistance, food manufacturing, educational 
services, and transportation and warehousing 
over the three time periods examined in our 
study.

	⇒ Our findings were restricted to individuals 
reporting the majority of hours were worked 
outside the home, adding to the current 
literature by accounting for work disruption due 
to public health measures.

How might this impact on policy or clinical 
practice in the foreseeable future?

	⇒ Our study highlights industries where additional 
protections and public health measures may 
be required to reduce workplace outbreaks of 
COVID-19, as well as industries where rates of 
COVID-19 transmission were lower than those 
observed at the population level. Improved 
occupational surveillance may enhance the 
ability to effectively respond to COVID-19 and 
future pandemics.
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of the distribution of workplace outbreaks across industries is 
important to understand the effectiveness and limitations of 
workplace infection prevention and control practices, as well to 
ensure equitable public health measures to reduce risk in work-
places and prevent ongoing spread in the community.

The location and frequency of workplace outbreaks will 
vary by region, depending on the prevalence of industries and 
community incidence of COVID-19.6 A number of occupational 
characteristics have been observed to increase COVID-19 risk 
at work, including physical proximity to others,7 exposure to 
disease8 and indoor ventilation; furthermore, protections in 
the workplace may vary by industry.9 In Ontario, an analysis 
of workplace outbreaks early in the pandemic (January–June 
2020) found that 68% of outbreaks and 80% of cases belonged 
to manufacturing, agriculture and transportation warehousing 
after excluding hospital, congregate living, and education and 
childcare settings.10 Since this period, Ontario has experienced 
additional waves of COVID-19, accompanied by adjustments to 
public health measures that restricted operations at worksites in 
some industries. As such, it is critical to use accurate denom-
inator data to estimate the risk of COVID-19 through work. 
Surveillance systems are often limited in their capture of occu-
pational data11 12; however, outbreak data present an opportu-
nity to explore cases associated with reported outbreaks within 
workplaces to mitigate this limitation.

Understanding differences in COVID-19 incidence among 
workers in industries is required to understand risk and inform 
prevention practices. The objective of our study was to estimate 
the rate of workplace outbreak-associated cases of COVID-19 
by industry in labour market participants aged 15–69 years who 
reported working the majority of hours outside the home in 
Ontario, Canada. We also aimed to estimate the proportion of 
cases in this age group that were associated with a workplace-
associated outbreak.

METHODS
We conducted a population-based cross-sectional study of 
COVID-19 workplace outbreaks and associated cases reported 
in Ontario between 1 April 2020 and 31 March 2021. All 
outbreaks and cases in Ontario are entered into the Public Health 
Case and Contact Management Solution (CCM), the provincial 
reportable disease surveillance system, by one of Ontario’s 34 
local public health units (PHUs). We used monthly data from 
Ontario respondents to Statistics Canada’s Labour Force Survey 
(LFS) to estimate the size of the Ontario workforce to quantify 
the population at risk from April 2020 through March 2021.13 
The LFS is a monthly household survey that uses a rotating panel 
sample design consisting of six representative panels, where one 
panel is replaced each month allowing for efficient estimation of 
monthly changes in the Canadian labour force, including shifts 
in employment across industrial sectors, hours worked, labour 
force participation and unemployment rates. LFS respondents 
are representative of 98% of non-institutionalised Canadians 
aged 15 years and above, excluding persons living on reserves 
and other indigenous settlements, full-time members of the 
Canadian Armed Forces and institutionalised populations.13 In 
response to the COVID-19 pandemic, an LFS supplement was 
introduced in April 2020 to collect information on working 
arrangements, including working remotely and site-based work. 
Specifically, ‘the location where the respondent worked the 
most hours in the previous week’ was assessed, with potential 
responses being at home, at the worksite, outside of the home 
but not in a particular location and absent from work. We 

excluded respondents who reported having worked the most 
hours at home and those who were absent from work for the 
full week, to better represent the population at risk of outbreak-
associated COVID-19 at work. Questions in the LFS supplement 
are only asked of respondents aged 15–69 years, so we further 
restricted our sample to COVID-19 cases aged 15–69 years to 
focus on labour market participants. The Public Health Ontario 
Ethics Review Board determined that this project did not require 
research ethics committee approval as the activities described 
were considered public health practice and not research.

Outbreak definition and industry assignment
In Ontario, PHUs are responsible for declaring COVID-19 
outbreaks based on provincial guidance regarding the assess-
ment of risk of acquisition and transmission in a workplace. The 
outbreak definition varied by industry setting,14 with individual 
cases constituting an outbreak in long-term care homes (and 
childcare settings until 9 November 2020) or two cases occurring 
within 14 days with an epidemiological link in other settings.15 
For hospitals, long-term care homes and education settings, 
outbreaks were classified on PHU entry using existing lookup 
tables available in CCM. All other outbreaks were reviewed 
retrospectively based on locations (address and outbreak name 
as entered by the PHU) to ensure consistency with data entry 
across PHUs and to assign two-digit (ie, sector) North American 
Industry Classification System (NAICS) industry codes based on 
a manual lookup.16 Classification was done by a single coder 
and reviewed by a secondary coder with discrepancies resolved 
through consensus. Based on reported outbreaks, 13 categories 
were examined in our study: agriculture, forestry, fishing and 
hunting; mining and utilities; construction; manufacturing—
food; manufacturing—other; wholesale trade; retail trade; 
transportation and warehousing; educational services; health-
care and social assistance; accommodation and food services; 
public administration; and other service industries. Other service 
industries comprise other service industry groups which were 
unlikely to provide stable estimates due to the size of the work-
force working outside of the home. Additional details on the 
NAICS and classification of industries are available in online 
supplemental appendix 1.

Workplace outbreak-associated cases
We restricted our primary sample to only include workplace 
outbreak-associated cases. All laboratory-confirmed (ie, those 
meeting provincial case definition17) COVID-19 cases and hospi-
talisations were obtained from CCM. For healthcare and congre-
gate care/living settings, we included outbreak-associated cases 
in workers indicated by an occupational flag in CCM to exclude 
patients or residents. For the education industry, we included all 
non-students aged above 18 years or had an educational staff flag 
who were linked to a childcare, elementary or secondary school 
outbreak. Outbreak-associated cases from industries where 
public health measures restricted interactions with the public 
during the study period (eg, cancelling indoor dining in the food 
service industry, or curb-side pick-up only for retail stores) were 
retained as the workplace was the most likely source of acqui-
sition for outbreak-associated cases All other cases among the 
working-age population, defined as ‘non-workplace outbreak-
associated cases’, were retained as a comparison group, but were 
not included in the primary analyses. This group included cases 
in the community, as well as outbreak-related cases in residents 
of congregate care/living and outbreak-related cases in settings 
where working status data were not available and transmission 
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was unlikely to be restricted to workers only—these included 
recreational fitness settings (eg, gyms), other recreational settings 
(eg, visual arts class) and places of worship.

Hours worked outside the home
We estimated person-time at risk of exposure to a workplace 
COVID-19 outbreak based on the number of hours worked 
outside the home in the past week at their main job as reported 
by LFS respondents. The actual weekly hours of work were 
multiplied by 52 and divided by 12 to estimate the monthly 
number of hours. Industry-specific total monthly hours worked 
outside the home were assessed according to 13 industry sectors 
(grouped based on NAICS codes collected in the LFS), matching 
the sectors described above. Estimates were generated using indi-
vidual sample weights, provided by Statistics Canada with each 
monthly LFS. Weighting enables tabulation of hours worked 
that are population representative of Ontario, correcting for the 
stratified multistage design of LFS, including inverse probability 
of selection and accounting for non-response.13

Covariates
We distinguished dates of cases, outbreaks and hours worked 
outside the home across three time periods: 1 April–31 August 
2020 (period 1), 1 September–31 December 2020 (period 2) and 
1 January–31 March 2021 (period 3). These time periods coin-
cided with changes to public health measures (ie, stay at home 
order)18 and the rise of prevalence of variants of concern, and 
allowed for adequate sample size to be obtained from the LFS 
based on the survey’s sampling strategy.13 Demographic infor-
mation on outbreak-associated cases included gender, age (10-
year categories) and diagnosing PHU. Furthermore, quintiles of 
neighbourhood material deprivation and diversity (measured 
using the ethnic concentration dimension) were measured using 
the Ontario Marginalization Index.19

Statistical analyses
We examined COVID-19-related cases and hospitalisations 
across characteristics of workplace and to non-workplace-
associated cases. Furthermore, we aggregated these outcomes 
by industry across three time periods. For each period, we esti-
mated industry-specific incidence rates per 100 000 000 work 
hours and per 100 000 workers who reported that the majority 
of hours were worked outside the home.

We calculated SIR, and 95% CIs,20 as the ratio of the work-
place outbreak-associated COVID-19 incidence rate to the 
overall incidence rate in Ontarians aged 15–69 years (including 
both workplace outbreak and non-workplace outbreak cases), 
for each industry and time period. We estimated the overall rate 
by summing the number of COVID-19 cases in Ontario among 
those aged 15–69 years and dividing it by the sum of waking 
hours (assuming 16 hours of awake time per person per day 
multiplied by the Ontario population aged 15–69 years (N=10 
724 408 persons) estimated from projection data for 2020 
sourced from IntelliHEALTH Ontario).

We performed sensitivity analyses to (1) include an estimate 
of temporary foreign workers in agricultural settings who are 
captured in the case data but not in the LFS denominator,21 and 
(2) reclassify the hours of those self-employed (with employees) 
on farms to working outside the home (ie, to ensure their expo-
sure to others was enumerated).

All analyses were conducted in R-Studio (V.1.2.5019).

RESULTS
Between 1 April 2020 and 31 March 2021, there were 282 
539 COVID-19 cases reported in Ontarians aged 15–69 years. 

Of these, 247 371 were excluded as they were non-workplace 
outbreak-associated cases (ie, cases not associated with an 
outbreak, residents of congregate care/living or not meeting 
workplace-associated outbreak definition; online supplemental 
appendices 2 and 3). Our final study population included 35 168 
cases associated with 5759 workplace outbreaks.

The number of COVID-19 cases and hospitalisations across 
sociodemographic characteristics by workplace outbreak and 
non-workplace outbreak-associated cases are presented in 
table 1. Overall, 12% of cases and 7% of hospitalisations were 
attributed to workplace outbreaks among working-age adults, 
with 2% and 3% workplace and non-workplace outbreak-
associated cases requiring hospitalisation, respectively. Despite 
an increase in COVID-19 cases and hospitalisations occur-
ring in periods 2 and 3 compared with period 1 overall, a 
lower percentage of workplace compared with non-workplace 
outbreak-associated cases and hospitalisation were observed. 
The proportion of workplace outbreak-associated cases was 
higher among females (14%) compared with males (11%), but 
hospitalisations were similar across gender. The proportion of 
workplace outbreak-associated cases differed by geography (ie, 
PHU), ranging from approximately 5% of all cases among the 
working population to 27% of all cases. An increasing number of 
workplace-associated cases and overall cases were observed with 
increasing neighbourhood diversity and deprivation. However, 
no differences were observed in the proportion of cases due to 
workplace outbreaks across different levels of deprivation, while 
the proportion of workplace outbreak cases was lowest among 
areas with the highest levels of diversity.

The number of workplace outbreak-associated COVID-19 
outbreaks, cases and hospitalisations, and SIRs by industry and 
time period are presented in table 2. An SIR greater than 1.0 indi-
cates that there was a higher rate of COVID-19 cases per hour 
exposed in a given industry compared with what was observed 
in the overall working-age population, while an SIR less than 1.0 
indicates a decreased rate. The majority of workplace-associated 
cases were attributed to select industries; these industries were 
consistent over time, but the distribution varied between periods 
and was impacted by public health measures. In period 1, 
excess workplace outbreak-associated cases (SIR) were observed 
in agriculture (24.9), healthcare and social assistance (9.3) 
and food manufacturing (5.0) industries. Similar trends were 
observed in periods 2 and 3, although to a lesser extent, with 
cases 2.4 and 4.3 times higher in agriculture, 2.6 and 2.2 times 
higher in healthcare and social assistance, and 2.6 and 2.4 times 
higher in food manufacturing industries. In addition, excess 
cases were observed in transportation and warehousing (period 
2: 1.1; period 3: 1.5) and education (period 1: 1.2; period 3: 
1.1) industries. The incidence of workplace outbreak-associated 
COVID-19 cases per 100 000 000 hours worked by industry and 
time period is presented in figure 1.

The incidence of workplace outbreak-associated COVID-19 
cases per 100 000 workers (as opposed to hours exposed) by 
industry and time period is presented in online supplemental 
appendix 4. The distribution of COVID-19 incidence rates was 
consistent across industries using both the number of workers 
and hours worked as denominators.

Sensitivity analyses
When we updated our results to account for the seasonal varia-
tion of temporary foreign workers in agricultural settings and for 
the home also being the work setting for self-employed agricul-
ture workers, the incidence in the agricultural setting decreased 
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Table 1  Sociodemographic characteristics of COVID-19 cases and hospitalisations among those aged 15–69 years, reported 1 April 2020–31 
March 2021 in workplace and non-workplace outbreak-associated cases in Ontario, Canada

Cases Hospitalisations

Workplace 
outbreak

Non-
workplace 
outbreak

Proportion 
related to 
workplace 
outbreak

Proportion 
related to 
non-workplace 
outbreak

Workplace 
outbreak

Non-
workplace 
outbreak

Proportion 
related to 
workplace 
outbreak

Proportion 
related to 
non-workplace 
outbreak

N N % % N N % %

Total (Ontario) 35 168 247 371 12% 88% 557 7376 7% 93%

Time period

 � Period 1 (1 Apr–31 Aug 2020) 6648 22 721 23% 77% 187 1881 9% 91%

 � Period 2 (1 Sep–31 Dec 2020) 12 995 105 125 11% 89% 130 2205 6% 94%

 � Period 3 (1 Jan–31 Mar 2021) 15 525 119 525 11% 89% 240 3290 7% 93%

Gender

 � Female 19 534 119 207 14% 86% 243 3050 7% 93%

 � Male 15 397 126 882 11% 89% 311 4305 7% 93%

 � Other* 237 1282 16% 84% 3 21 13% 88%

Age (in years)

 � 15–24 4245 52 581 7% 93% 9 239 4% 96%

 � 25–34 8400 58 002 13% 87% 48 629 7% 93%

 � 35–44 7544 43 380 15% 85% 72 839 8% 92%

 � 45–54 8089 42 887 16% 84% 183 1567 10% 90%

 � 55–64 6023 38 679 13% 87% 206 2593 7% 93%

 � 65–69 867 11 842 7% 93% 39 1509 3% 97%

Material deprivation quintile †

 � 1—low 4419 36 358 11% 89% 57 831 6% 94%

 � 2 5800 38 690 13% 87% 110 965 10% 90%

 � 3 6765 45 369 13% 87% 115 1129 9% 91%

 � 4 7424 49 634 13% 87% 115 1345 8% 92%

 � 5—high 8607 58 644 13% 87% 145 2235 6% 94%

 � Missing 2153 14 284 13% 87% 15 369 4% 96%

Diversity quintile†

 � 1—low 2700 11 893 19% 81% 36 391 8% 92%

 � 2 4045 17 161 19% 81% 74 532 12% 88%

 � 3 4445 26 572 14% 86% 75 786 9% 91%

 � 4 6550 48 028 12% 88% 116 1299 8% 92%

 � 5—high 15 275 125 041 11% 89% 241 3497 6% 94%

 � Missing 2153 14 284 13% 87% 15 369 4% 96%

Public health unit

 � Algoma District 16 179 8% 92% 1 1 50% 50%

 � Brant County 187 1609 10% 90% 1 30 3% 97%

 � Chatham-Kent 295 1021 22% 78% 2 22 8% 92%

 � City of Hamilton 1344 8733 13% 87% 23 328 7% 93%

 � City of Ottawa 1703 11 312 13% 87% 37 383 9% 91%

 � Durham Region 1592 9729 14% 86% 31 284 10% 90%

 � Eastern Ontario 275 2099 12% 88% 4 80 5% 95%

 � Grey Bruce 81 557 13% 87% 4 11 27% 73%

 � Haldimand-Norfolk 448 846 35% 65% 11 24 31% 69%

 � Haliburton, Kawartha, Pine Ridge 126 698 15% 85% 3 19 14% 86%

 � Halton Region 909 7381 11% 89% 15 152 9% 91%

 � Hastings and Prince Edward Counties 82 345 19% 81% 3 8 27% 73%

 � Huron Perth 186 837 18% 82% 1 15 6% 94%

 � Kingston, Frontenac, Lennox and 
Addington

121 618 16% 84% 3 7 30% 70%

 � Lambton County 235 1966 11% 89% 2 28 7% 93%

 � Leeds, Grenville and Lanark District 193 634 23% 77% 7 23 23% 77%

 � Middlesex-London 896 4978 15% 85% 7 174 4% 96%

 � Niagara Region 1748 5579 24% 76% 31 155 17% 83%

 � North Bay Parry Sound District 16 221 7% 93% 0 18 0% 100%

continued
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in all time periods (online supplemental appendix 5). However, 
the ranking of incidence compared with other industries did not 
change.

DISCUSSION
In a population-based study including all workplace outbreaks 
and their associated cases in Ontario, Canada, between April 
2020 and March 2021, we observed that workplace outbreak-
associated cases accounted for 12% of all cases and 7% of all 
hospitalisations in the working-age population. When broken 
down by industry, incidence rates were highest in healthcare and 
social assistance, food manufacturing, agriculture, other manu-
facturing, educational services, and transportation and ware-
housing. This reflects only cases linked to identified and reported 
workplace outbreaks and does not account for non-outbreak 
cases in workers or further spread within households related to 
index cases associated with workplace outbreaks; as such, the 
total number of cases resulting from workplace outbreaks is 
likely to be larger than what is presented in this study.10 22

Our work expands on previous estimates for Ontario’s first 
wave,10 for which denominator data were not available. In our 
updated results, we found a high incidence of outbreak-related 
cases in manufacturing (including food), agriculture, and trans-
portation and warehousing industries as before, as well as in the 
education industry during periods that included time frames 
when schools had reopened for in-person learning. The overall 
COVID-19 incidence rate across industries was highest in the 
third period of our study, which encompassed the peak of the 
second wave and beginning of the third wave of COVID-19 
in Ontario, driven by the rapid rise of the Alpha variant. This 
period also coincided with the roll-out of COVID-19 vaccines 
to all hospital and other congregate setting (ie, long-term 
care homes, retirement homes) staff, which may explain the 

comparatively smaller increase in rates of healthcare and social 
assistance between periods 3 and 2 relative to other industries. 
Vaccines to other individuals aged 15–69 years were not broadly 
available in our study period.

The majority of published estimates report on occupations23–25 
or specific industries of interest, particularly healthcare4 and 
food processing.26 27 Other studies have focused on ecological 
comparisons of rates in neighbourhoods by the proportion of 
‘essential workers’,28 but were unable to assess risk across occu-
pations or industries. Few other papers have comprehensively 
estimated incidence across all industries, but those results have 
consistently identified food manufacturing, other manufac-
turing, and transportation and warehousing.29–31.29–31

These studies excluded a combination of healthcare, 
congregate-living and education settings and included denomi-
nator data from 2019 or prior to estimate incidence within their 
industry classifications, which are unlikely to accurately reflect 
labour force participation during the pandemic period, given 
workplace closures and remote work (which varies by industry). 
However, similar to these studies, we identified manufacturing 
industries as having some of the highest rates of COVID-19, but 
separated food manufacturing from other manufacturing. Our 
results demonstrate higher incidence of outbreak-associated 
COVID-19 in food manufacturing relative to all other manufac-
turing and align with other studies that have identified outbreaks 
in food processing facilities.26 27 Factors that relate to a higher 
risk of COVID-19, including high-density settings, close prox-
imity and prolonged duration of contact, may be particularly 
prevalent in manufacturing settings.32

Comparisons to other studies are challenging due to differ-
ences in study methodology and data sources (eg, compensation 
claims,33 time frames, use of occupational vs industry data23–25 
and geography-specific restrictions). Furthermore, industry, 

Cases Hospitalisations

Workplace 
outbreak

Non-
workplace 
outbreak

Proportion 
related to 
workplace 
outbreak

Proportion 
related to 
non-workplace 
outbreak

Workplace 
outbreak

Non-
workplace 
outbreak

Proportion 
related to 
workplace 
outbreak

Proportion 
related to 
non-workplace 
outbreak

N N % % N N % %

 � Northwestern 26 506 5% 95% 1 26 4% 96%

 � Southwestern 498 1655 23% 77% 6 48 11% 89%

 � Peel Region 7272 51 759 12% 88% 74 933 7% 93%

 � Peterborough County-City 61 647 9% 91% 0 17 0% 100%

 � Porcupine 43 206 17% 83% 1 13 7% 93%

 � Renfrew County and District 85 233 27% 73% 0 5 0% 100%

 � Simcoe Muskoka District 1123 5150 18% 82% 35 171 17% 83%

 � Sudbury and District 203 865 19% 81% 3 34 8% 92%

 � Thunder Bay District 216 2029 10% 90% 3 95 3% 97%

 � Timiskaming 22 80 22% 78% 0 8 0% 100%

 � Toronto 7933 80 016 9% 91% 158 3013 5% 95%

 � Waterloo Region 1445 8221 15% 85% 16 237 6% 94%

 � Wellington-Dufferin-Guelph 852 3377 20% 80% 11 94 10% 90%

 � Windsor-Essex County 2724 8481 24% 76% 25 282 8% 92%

 � York Region 2212 24 804 8% 92% 38 638 6% 94%

*Includes individuals for whom gender was not reported or missing, as well as individuals reporting transgender or non-binary gender.
†Individuals residing in congregate care were not assigned to a quintile (4392 cases and 502 hospitalisations). Quintile 5 represents the highest quintile of deprivation or 
diversity. The material deprivation measure combines information on income, quality of housing, educational attainment and family structure characteristics to assess the ability 
of individuals and communities to access and attain basic material needs. The ethnic concentration dimension is based on the proportion of non-white and non-Indigenous 
residents and/or the proportion of immigrants who arrived in Canada within the past 5 years.

Table 1  continued
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occupation and other sociodemographic data on cases and 
contacts are limited in surveillance data. For example, we were 
unable to disentangle industry-specific risk from other factors 
in our data, such as occupational risk, socioeconomic and racial 
inequities, household size and financial barriers to isolate, all 
of which may be associated with an increased risk of COVID-
19.34 Improved occupational surveillance for COVID-19, along 
with the collection of other socioeconomic determinants,35 
would enhance capabilities to inform interventions that mitigate 

infection transmission risk while addressing inequities among 
individuals, groups and industries disproportionately affected by 
non-pharmaceutical public health interventions.5 6 36

Strengths and limitations
Our study is not without limitations. We restricted our anal-
yses to workplace outbreak-associated cases; as a result, these 
should not be interpreted as overall rates of COVID-19 among 

Table 2  COVID-19 cases and hospitalisations of workplace outbreak-associated cases and SIR for cases, by industry and period among workers 
aged 15–69 years in Ontario, Canada, reported 1 April 2020–31 March, 2021

Time period and industry

Workplace outbreaks Cases Hospitalisations SIR in cases*

N N %† N %† SIR (95% CI)

Period 1 (1 Apr–31 Aug 2020)

 � Accommodation and food service 16 49 1% 4 2% 0.4 (0.3 to 0.5)

 � Agriculture 29 1339 20% 21 11% 24.9 (23.5 to 26.3)

 � Construction 11 43 1% 0 0% 0.1 (0.1 to 0.2)

 � Education 17 45 1% 0 0% 1.2 (0.9 to 1.6)

 � Healthcare and social assistance 549 4050 61% 130 70% 9.3 (9.0 to 9.6)

 � Manufacturing—food 32 474 7% 17 9% 5.0 (4.6 to 5.5)

 � Manufacturing—other 63 313 5% 6 3% 0.8 (0.7 to 0.9)

 � Mining and utilities 1 21 0% 1 1% 0.5 (0.3 to 0.7)

 � Other service industries 19 70 1% 1 1% 0.1 (0.1 to 0.2)

 � Public administration 5 32 0% 3 2% 0.2 (0.2 to 0.3)

 � Retail trade 16 42 1% 0 0% 0.1 (0.1 to 0.1)

 � Transportation and warehousing 29 164 2% 4 2% 0.8 (0.7 to 0.9)

 � Wholesale trade 3 6 0% 0 0% 0.1 (0 to 0.1)

Period 2 (1 Sep–31 Dec 2020)

 � Accommodation and food service 114 528 4% 6 5% 0.6 (0.6 to 0.7)

 � Agriculture 26 532 4% 4 3% 2.4 (2.2 to 2.6)

 � Construction 58 192 1% 2 2% 0.1 (0.1 to 0.1)

 � Education 445 923 7% 8 6% 0.8 (0.8 to 0.9)

 � Healthcare and social assistance 1113 5862 45% 60 46% 2.6 (2.6 to 2.7)

 � Manufacturing—food 72 861 7% 5 4% 2.6 (2.4 to 2.8)

 � Manufacturing—other 214 1577 12% 15 12% 0.8 (0.7 to 0.8)

 � Mining and utilities 6 19 0% 0 0% 0.1 (0.1 to 0.1)

 � Other service industries 100 457 4% 7 5% 0.2 (0.2 to 0.2)

 � Public administration 31 130 1% 1 1% 0.3 (0.2 to 0.3)

 � Retail trade 96 528 4% 7 5% 0.3 (0.3 to 0.3)

 � Transportation and warehousing 64 1153 9% 12 9% 1.1 (1.0 to 1.1)

 � Wholesale trade 32 233 2% 3 2% 0.5 (0.4 to 0.5)

Period 3 (1 Jan–31 Mar 2021)

 � Accommodation and food service 88 391 3% 9 4% 0.5 (0.5 to 0.6)

 � Agriculture 78 705 5% 9 4% 4.3 (4.0 to 4.6)

 � Construction 118 562 4% 6 3% 0.3 (0.3 to 0.4)

 � Education 484 1138 7% 20 8% 1.1 (1.1 to 1.2)

 � Healthcare and social assistance 1011 5471 35% 51 21% 2.2 (2.2 to 2.3)

 � Manufacturing—food 65 991 6% 27 11% 2.4 (2.2 to 2.5)

 � Manufacturing—other 267 2450 16% 56 23% 1.1 (1.0 to 1.1)

 � Mining and utilities 14 75 0% 1 0% 0.3 (0.2 to 0.4)

 � Other service industries 146 688 4% 19 8% 0.3 (0.3 to 0.3)

 � Public administration 53 376 2% 5 2% 0.7 (0.6 to 0.8)

 � Retail trade 128 718 5% 11 5% 0.3 (0.3 to 0.3)

 � Transportation and warehousing 106 1739 11% 22 9% 1.5 (1.4 to 1.5)

 � Wholesale trade 39 221 1% 4 2% 0.4 (0.3 to 0.4)

*SIR was estimated by the ratio of workplace outbreak-associated COVID-19 incidence rate (per 200 000 work hours) to the overall incidence rate (per 200 000 hours awake) in 
Ontarians aged 15–69 years.
†The proportion (%) of cases and hospitalisations represent the share of outcomes from each two-digit North American Industry Classification System 2017 industry within the 
designated time period.
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workers. In addition, not all included outbreak-associated cases 
were acquired in the workplace, or while on duty, we were 
unable to distinguish risks incurred in work areas versus work-
related circumstances (eg, carpooling or breaks). There were 
also likely differences in declaring/managing outbreaks across 
the study period (eg, due to contact tracing capacity, access to 
testing for outbreaks) and by PHU. This would have impacted 
the overall number of cases linked to workplace outbreaks and 
their proportion of total cases. In addition, not all individuals 
will seek testing, which would result in underdetection; this 
behaviour could vary across industries.

Workplace outbreak guidance was issued in June 2020 and 
updated in February 2021 to a lower threshold for identifying 
contacts for testing and quarantine related to variants of concern; 
as such, there may be additional inconsistency across periods in 
our study.15 Furthermore, there may be differential identification 
of outbreaks across industries. First, enhanced testing initiatives 
(including funded testing programmes37) implemented in some 
industries (ie, healthcare, education) may have increased case 
and outbreak identification. Second, outbreak definitions were 
not consistent across industries and some changed over time. For 
example, a single case constituted an outbreak in long-term care 
settings which may have inflated outbreak-associated cases in 
the healthcare relative to other industries, whereas an outbreak 
required two epidemiologically linked cases. Furthermore, in 
the agriculture industry, we were unable to distinguish infec-
tions acquired in the workplace from those due to co-habitating 
workers as many staff reside in provided accommodation. This 
factor may be a significant driver of the high incidence in this 
industry and may impact the generalisability of these results. We 
have underestimated the incidence in industries where settings 
were excluded, such as gyms and places of worship, where 
outbreaks were less likely to have been restricted to staff only 
based on what is known about transmission dynamics in these 
settings.38 39 Third, public health measures and interventions (eg, 
school closures, stay at home orders) changed over the study 

period40 and would have impacted the likelihood of transmission 
in the workplace.

In addition, the LFS is only reflective of an individual’s self-
reported main job, which may have resulted in COVID-19 rates 
being overestimated in industries where part-time work is more 
prevalent. If an individual worked across industries, their case 
was assigned to the industry related to the outbreak, but this 
may not have aligned with the denominator data as they only 
reflect time in the main occupation. There may have been some 
misclassification related to outbreaks being classified manually 
into industry; however, as we reported outbreaks at the two-
digit level, we believe this is minimal. Finally, to calculate the 
SIRs, we used 16 hours per day to estimate the number of hours 
a person may have been at risk of contracting COVID-19, 
assuming the risk is zero while sleeping (8 hours per day). Our 
estimate acknowledges that the risk of COVID-19 transmission 
across settings is a continuum, with few settings posing zero risk. 
Reducing the time (ie, 10 hours per day) would lead to smaller 
SIRs across industry groups than reported.

Our study also has several strengths. First, we were able to 
estimate the incidence of all workplace outbreak-associated 
cases, a limitation to previous studies that use general population 
cohorts (less representative and higher SES12) or only include 
information on specific settings. While this approach may not 
have captured all workplace- associated cases, declaration of 
an outbreak is an indication that workplace transmission was 
considered reasonable.15 By using a combination of risk factors 
in the provincial surveillance system, along with the manual 
classification of settings and industry, we created a comprehen-
sive dataset of all workplace outbreak-associated cases. This has 
allowed us to examine industry-specific incidence, including 
comparisons between non-healthcare and healthcare industries, 
responding to the stated need to quantify the COVID-19 burden 
on all workers.5 Second, our analyses incorporate denominator 
data from 2020/2021 and are more reflective of the changes 
in the number of individuals actually employed and working 

Figure 1  Cumulative case rate (per 100 000 000 hours worked outside the home) of COVID-19 among Ontario workers aged 15–69 years by industry 
and period.
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outside of the home within an industry during the pandemic 
than those who rely on older estimates. This stratification miti-
gates concerns in comparing incidence by restrictions on certain 
industries, as we have estimated incidence in those individuals 
who worked outside the home and could therefore be consid-
ered ‘at-risk’.

Our results demonstrate that cases associated with workplace-
outbreaks contributed to the burden of COVID-19 in work-
ing-age populations in Ontario, although a considerable 
proportion of COVID-19 cases in this group were not associ-
ated with workplace outbreaks. We have also shown that under 
varying circumstances of changing restrictions and policy guiding 
outbreak declaration/management, certain industries consis-
tently had increased incidence of COVID-19 over the course 
of the pandemic. Given the variation in SIRs across industry 
groups, with many industry groups having SIRs less than one, 
there may be important findings across different industries with 
various levels of COVID-19 incidence which may help inform 
future interventions to reduce burden and transmission in these 
workplace settings. For instance, identification of higher risk 
industries can inform prioritisation of public health and labour 
interventions, such as the enforcement of hierarchy of control 
standards for reducing COVID-19 risk. Our results suggest 
the potential utility of field investigation data from outbreaks 
in these industries to further hone current guidance on infec-
tion prevention and control measures. These data may also help 
target industries at increased risk of outbreaks for inspections 
and enforcement of measures. As such, our results may assist in 
ongoing efforts to reduce transmission of COVID-19, by prior-
itising resources, as well as industry-specific guidance, vaccina-
tion and public health messaging.
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ONTARIO BUSINESS COALITION (OBC) 
Vision: an Ontario workplace compensation system that is sustainable, that serves the needs of the employers that 
participate in the system and their workers and that contributes to the Province’s competitiveness. 
Mandate: to advocate on behalf of employers with regard to issues of importance concerning the Workplace Safety 
and Insurance Board and workplace injury and sickness prevention.  
OBC Priorities 

 OBC Relationship Building- communication/consultation with WSIB President, Chair, Minister 
of Labour, Prevention Division and MLTSD Senior Management Level 

 WSIB Surplus Funding Distribution Model 
 Rate Framework Implementation  
 WSIB Operational Review Implementation 
 WSIA Legislative Reform 
 Maintenance of Current Benefit Levels (including 72-month lock-in) 
 OBC Membership Expansion / Alignment of Efforts with Other Associations 
 Occupational Disease Policy 

 
March 28, 2023 
 
Workplace Safety & Insurance Board 
Consultation Secretariat  
 
Sent Via Email: Consultation_Secretariat@wsib.on.ca 
 
By way of some background information on our association, the Ontario Business Coalition 
(OBC) was established 17 years ago with a mandate to advocate for an Ontario workplace 
compensation system that is sustainable, that serves the needs of the employers and 
workers that participate in the system, and that contributes to the province’s 
competitiveness.  We are mandated to work with senior officials at the Workplace Safety & 
Insurance Board (WSIB) and in government to make sure Ontario’s workplace compensation 
system meets the needs of the province’s employers, and compensates injured workers in a 
fair and efficient manner. OBC has a diverse membership base with employer organizations 
focused exclusively on workplace compensation issues. Our members represent employers 
in the manufacturing, auto assembly, construction, fuels, and temporary staffing services 
industries.   
 
Thank you for providing the opportunity to provide comments to your “Communicable 
Illnesses Policy Consultation”. OBC appreciates, and supports, the WSIB’s objective of 
clarifying the adjudication parameters for determining the work relatedness of communicable 
illnesses in the development of this policy.  
 
At its March 16, 2023 meeting, the OBC received a detailed presentation from the Office of 
the Employer Adviser (OEA) about their submission and, after a full discussion, agreed to 
endorse and support the OEA submission. We have attached the OEA submission dated 
March 23, 2023 for ease of reference. We believe that the OEA submission thoroughly 
responds to the critical points which will maintain the integrity of a workplace compensation 
system, which is to provide income replacement for confirmed work-related injuries or 
diseases/illnesses.  
 
Please feel free to contact us should you have any questions regarding our comments. 
 
Yours truly, 

 
Chair 
Ontario Business Coalition 

Ian Cunningham, Chair 
 
Lisa-Beech Hawley, 
Vice-Chair 
 
Dave Wells, Treasurer 
 
Maria  Marchese, 
Secretary/Secretariat 
 
Association of Canadian 
Search, Employment and 
Staffing Services 
 
Business Council on 
Occupational Health and 
Safety 
 
Canadian Fuels Association 
 
Canadian Manufacturers & 
Exporters 
 
Canadian Vehicle 
Manufacturers’ Association 
 
Council of Ontario 
Construction 
Associations 
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March 23, 2023 
 
 
WSIB Consultation Secretariat 
Consultation_Secretariat@wsib.on.ca 
 
 
Dear WSIB Consultation Secretariat, 
 
Re:  Communicable Illnesses Policy Consultation 
 
The Office of the Employer Adviser (OEA) appreciates the opportunity to provide feedback on 
the WSIB’s draft Communicable Illnesses policy as part of the WSIB’s policy consultation. 
 
 
General comments 
 
The draft policy is quite broad and is intended to cover various types of illnesses with different 
modes of transmission. The OEA suggests that the WSIB consider whether there would be a 
benefit to splitting this policy into two or more policies.  
 
Having separate policies may help to address the different types of communicable illnesses 
more clearly. For example, having a separate policy for COVID-19 could give the WSIB an 
opportunity to provide additional clarity on how COVID-19 claims, including long COVID-19, will 
be adjudicated by the WSIB. Additionally, it would provide an opportunity to clarify whether the 
WSIB will accept the results of rapid tests for COVID-19 claims (which is not something that 
would apply to all the other communicable illnesses mentioned in the policy).  
 
 
Comments on the “Community-acquired communicable illnesses” section of the draft 
policy 
 
The OEA would like to note the following regarding the “Community-acquired communicable 
illnesses” section of the draft policy:  
 

1. The OEA suggests that the current wording of the draft policy be clarified to be more 
specific about what types of situations the WSIB would view as increasing the worker’s 
“risk of contracting the communicable illness in some additional way.” For convenience, 
the full paragraph from the draft policy is set out below [emphasis added]: 
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Communicable illnesses, such as influenza, the common cold, and COVID-19 are 
highly transmissible and can be prevalent in the general population. In-person 
interactions that can easily spread these communicable illnesses are a part of 
everyday life and occur both inside and outside of employment (e.g., in the home, 
community, and public settings). Outside of a public health emergency, in-person 
interactions at work with colleagues, customers, clients, or others, generally do not 
place the worker at a greater risk of contracting one of these communicable 
illnesses than the risk experienced by the general public. Therefore, a worker who 
contracts one of these communicable illnesses in the course of employment is 
generally not entitled to benefits unless the worker's employment increased their 
risk of contracting the communicable illness in some additional way. For example, 
the worker contracts the communicable illness while performing a job duty that 
subjected them to an exposure risk in excess of the norm, such as delivering 
health care to a person known to have the communicable illness. 

 
The OEA suggests that the policy could be more specific in explaining what is meant by 
“in some additional way”, to give more clarity about when such claims will be allowed or 
not allowed, and to enhance consistency in the WSIB’s decision-making on this point. We 
believe that it would also be helpful if the WSIB could provide additional examples in the 
policy.  
 
Furthermore, the OEA suggests that this section of the draft policy be updated to indicate 
that in determining entitlement for a community-acquired communicable illness the WSIB 
will consider whether opportunities existed for exposure to and transmission of the 
communicable illness both inside and outside of the worker's employment. While this is 
indicated more broadly earlier on in the policy, since the policy addresses these 
community-acquired illnesses differently than other communicable illnesses we believe it 
would be helpful to clarify that this factor will be considered even if the worker's 
employment increased their risk of contracting the communicable illness in some 
additional way. 
 

2. The OEA suggests that the reference to the common cold be removed from this policy.   
 
Due to the potential prevalence of the common cold in the community generally, in our 
view it would be a rare circumstance where it could be established that the common cold 
arose out of and in the course of a worker’s employment. By contrast, according to WSIB 
statistics1 there have been over 55,000 allowed COVID-19 claims since the start of the 
COVID-19 pandemic.  
 
Furthermore, unlike COVID-19 and influenza, the common cold is not tracked by Public 
Health Ontario, nor are outbreaks declared by public health officials. In reviewing 

 
1 https://safetycheck.onlineservices.wsib.on.ca/safetycheck/explore/additional/provincialDownloads?lang=en 
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influenza cases that have been before the Workplace Safety and Insurance Appeals 
Tribunal (WSIAT), in a number of those cases2 there was a declared outbreak in the 
worker’s workplace, and this appears to have factored into the WSIAT’s decision to allow 
the claim.  
 
By including an illness such as the common cold in the draft policy in this manner, the 
current wording could be interpreted to suggest that claims for the common cold could be 
broadly allowed by the WSIB for workers working in certain settings (e.g., health care). 
Furthermore, this wording may encourage workers to file a claim for the common cold 
with the WSIB if they:  
- feel their employment increased their risk of contracting illness in some way,  
- have some symptoms of respiratory illness (such as a cough, sore throat and runny 

nose),  
- need to isolate at home due to the current public health guidance that is in place 

regarding staying home when sick3, and 
- cannot work from home due to the nature of their work. 
 

3. The OEA suggests that the WSIB provide guidance to employers regarding when they 
are required to file a Form 7 for a worker who has COVID-19, influenza, or the common 
cold (if it remains in the policy). Such guidance would preferably be included in policy or, 
in the alternative, in an Administrative Practice Document that is released concurrently 
with this policy.  

In the absence of such guidance, it is likely that some employers will be unclear or 
confused about when a Form 7 is required if their worker has COVID-19, influenza, or the 
common cold as these illnesses can be prevalent in the general population. Since the 
WSIB may levy penalties or charge employers with an offence for not meeting their 
reporting obligations, it is important that employers clearly understand how those 
obligations apply in this context.     
 

We hope the WSIB will find the above comments helpful. Please let us know if you wish to 
discuss.  
 
Best regards, 
 

S Adams 
 
Susan Adams 
Director, Office of the Employer Adviser 
416-314-8735 
 
Cc. Robin Senzilet, General Counsel (A) 

 
2 For example, see WSIAT Decision 47/22, Decision 58/17, Decision 1365/14. 
3 https://www.ontario.ca/page/protection-covid-19-and-other-respiratory-
illnesses#:~:text=If%20you%20have%20symptoms%20of%20COVID%2D19,have%20not%20developed%20additional%20symptoms 
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Introduction 

The Ontario Federation of Labour (OFL) is the central labour organization in the 
province of Ontario. The OFL represents 54 unions and speaks for more than a million 
workers from all regions of the province in the struggle for better working and living 
conditions. 

With most unions in Ontario affiliated, membership includes nearly every job category 
and occupation. The OFL is Canada’s largest provincial labour federation. The strength 
of the labour movement is built on solidarity and respect among workers. 

We commit ourselves to the goals of worker democracy, social justice, equality, and 
peace. We are dedicated to making the lives of all workers and their families safe, 
secure, and healthy. We believe that every worker is entitled, without discrimination, to 
a job with decent wages and working conditions, union representation, free collective 
bargaining, a safe and healthy workplace, and the right to strike.  

Organized labour, as the voice of working people, promotes their interests in the 
community and at national and international forums. We speak out forcefully for our 
affiliates and their members to employers, governments, and the public to ensure the 
rights of all workers are protected and expanded. 

Proposed WSIB Communicable Illnesses Policy 

The Ontario Federation of Labour is not supportive of the policy in its current restrictive 

state. On the whole, we do not believe it reflects the legal principles of the Workplace 

Safety and Insurance Act (WSIA), nor the scientific evidence that has developed around 

COVID-19 over the past three years or what could emerge – specifically around the 

airborne nature of the illness, and its multiplying impact on workers in the workplace.  

While the policy purports to be based on a significant contribution test, the details that 

follow mimic a predominant cause test; completely ignoring the balance of probabilities, 

benefit of doubt and thin skull tests or principles. Quite simply, the way that this policy is 

framed now is that the WSIB is looking for fault outside of the workplace, within the 

framework of a no-fault system. As a result, we believe that workers would be better off 

without this policy in general, especially in light of favourable decisions by the Tribunal 

around acknowledgements of work-relatedness of many COVID-19 cases. We fear that 

given the entitlements granted to workers for COVID-19 related illnesses and deaths, 

the policy has only been created to do the reverse of what the compensation Board is 

meant to do: compensation workers for work-related illnesses.  

A greater fear we have is that similar to the Chronic Mental Stress Policy, the denial of 

COVID-19 related claims will lead to a chilling effect where workers do not see a point in 

filing for compensation in the first place. Many will simply not file for compensation, and 

with no provincial paid sick days legislated, most will miss out on income (especially 
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precarious workers who are most impacted). Also, given the growing scientific research 

around COVID-19 sequalae, also known as ‘long-COVID’ on the Health Canada 

website, if workers are not compensated for their initial claim by virtue of this restrictive 

policy, they will surely be denied rightful compensation for long-COVID – a well-known 

condition that is not even considered by the policy.  

In a broader context, we are concerned about the message that this restrictive policy 

sends to frontline workers: that the government and employer require you to work in a 

hazardous setting, but that if you get sick, the worker is on their own. That is the last 

message that should be sent right now, when there is a significant possibility of a new 

surge and/or variant of COVID-19 or a completely new pandemic virus. We were 

warned of the possibility before with the Archie Campbell Commission post-SARS, and 

we are not immune to the threat of a communicable disease spreading like wildfire 

again. The WSIB should be sending a strong message of support to workers instead 

after all they have endured.  

We will use the example of COVID-19 to outline the glaring issues with the policy and 

how it will impact workers if implemented.  

Upon first glance, the guidelines could capture the airborne nature of a communicable 

illness, by the mention of ‘directly or indirect’ contact from person to person, or from 

animal to person. The entitlement criteria might also even work if there was mention of 

balance of probabilities. The immunization status is also appreciated – where 

entitlement to benefits will not be denied because the worker is not immunized – 

although we would ask that it go further to compensate using the same principles if they 

develop side effects, either short or long term, from the vaccine if historically or currently 

required for their employment.  

The determination section is where the policy starts to go awry and continues to 

worsen as it unfolds. The first flaw is that it mentions that ‘one or both’ of the 

determination criteria will be necessary to establish. That distinction is incredibly 

confusing and could be applied differently for different cases. The second flaw is that 

most treating health professionals will not see you in person if you are experiencing 

symptoms of COVID-19 (even when the symptoms mimic some of the other conditions 

listed in the policy, and even if you take a rapid at-home test), and Polymerase Chain 

Reaction (PCR) tests are not available in pharmacies if you are symptomatic. Therefore, 

it would be near impossible to receive a diagnosis by a treating health professional – 

regardless of the burden that requirement would be placing on our already overworked 

system. The third major flaw is that even with the exception to laboratory or clinical 

evidence of current infection in cases where workers cannot access or does not 

qualify for diagnostic testing (which is most of the population at this current time), the 

policy does not clarify whether or not a take-home antibody test (also known as a Rapid 

Antigen Test, or RAT) qualifies as acceptable evidence. When the PCR testing was 
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made unavailable by the province – and prohibitive with their high cost – workers 

exposed to COVID-19 at work had to resort to at-home RATs, marking the date and 

time themselves. Will this be accepted by the Board for communicable illnesses? It also 

remains to be seen or discussed in the policy if the worker will be reimbursed for any 

PCR test they are required to take and pay for, if their claim is later acknowledged as 

work-related. We recommend that workers be able to take a RAT at home to indicate 

their status; any other method would be burdensome for either the worker, the 

healthcare system, or could lead to greater infection either at work or in the community.  

The section on determining whether the communicable illness arose out of 

employment is where the policy completely warps the intentions, principles, and laws 

of the compensation system and Act, specifically with the employment risk factors. 

The nature of viruses like COVID-19 is that they run rampant throughout workplaces, 

where people spend the majority of their waking time. The policy mentions the 

significant contribution test two or three times but in the way that the risk factors are 

discussed, where the risk has to be significantly higher or in excess of the community, 

that language is more in line with predominant cause. If the WSIB is stipulating that the 

‘risk’ has to be ‘significantly higher’ in the workplace than in the community, they are 

adding additional hoops that workers must jump through in order to be eligible. The 

employment risk factors state that employment activities must create opportunities for 

exposure more than those outside of work. Anyone who has lived through these last 

three years knows that the sheer act of being at work can lead to mass outbreaks, 

regardless of your employment activities – by virtue of the airborne nature of the virus. 

Yes, frontline workers, manufacturing workers, farm workers and other precarious 

workers, healthcare, transit, and food industry workers are more likely to be the centre 

of outbreaks, but that should not discount others from receiving compensation for work-

related outbreaks. All workers should be eligible for compensation for  work-related 

communicable illnesses in the past and going forward.  

The section on community-acquired communicable illnesses intensifies our 

concerns around the application of this policy and its contradiction with science and law. 

Specifically, it states that ‘outside of a public health emergency, in-person interactions at 

work with colleagues, customers, clients or others, generally do not place the worker at 

a greater risk of contracting one of these illnesses than the risk experienced by the 

generally public. Therefore, a worker who contracts one of these communicable 

illnesses in the course of employment is generally not entitled to benefits unless the 

worker’s employment increased their risk of contracting the communicable disease in 

some additional way.’ This statement makes no sense. When you compare a worker 

allowed to work at home versus a worker required to be in the workplace, the one 

working at home will have much lower levels of daily exposure to different people; and 

will have much more significant control over the exposure situations which do arise. 

Moreover, it is an extremely dangerous statement, where the WSIB is relying on the 
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political whims of whoever is in power to determine when a public health emergency is 

called. We saw as the current Ford government denied science by calling off the 

emergency, to the point where workers are technically allowed to come into work if they 

are sick with COVID-19, because Ford did not want to institute sick days or 

acknowledge the ongoing pandemic.  

The WSIB policy cannot mimic the whims of unstable government by only 

acknowledging workers’ eligibility for compensation if the government of the day deems 

their lives worthy of declaring a public health emergency. That is possibly one of the 

most dangerous aspects of the draft policy and with the current irresponsible 

government, would mean that hardly any workers would be eligible for COVID-19 

related claims. The only example the policy provides for an exception is if a worker 

contracts an illness while performing a job duty that subjected them to an exposure risk 

in excess of the norm. How does the WSIB determine the norm? Many migrant 

farmworkers died before it was accepted by the government and our system that it was 

due to COVID-19 outbreaks in cramped, unsafe, and deplorable conditions. Who 

determines workers’ value? It shouldn’t be the government, nor the WSIB.  

The Loss of Earnings (LOE) benefits and period of communicability section is also 

a let down, as the policy should only take its orders from section 43 of the Act. The 

policy currently only talks about the period of communicability – unclear in the table the 

WSIB provides – and does not consider long-COVID which is a proven potential side 

effect that can be extremely debilitating. It also does not allow for burgeoning science 

which is constantly emerging with COVID-19, along with many new virus variants.  

Finally, we have concerns with how the general characteristics are captured for COVID-

19. As mentioned, long-COVID is not captured here which we now know one in ten 

people suffer from; perhaps even more as more research develops. We have also 

learned that there is a continuum of droplet spread and we would encourage the WSIB 

to consult with the Canadian Airborne Transmission Coalition (CATC) and the 

Occupational Health Clinics for Ontario Workers (OHCOW) to reflect the science 

properly. We are also confused by the timeline provided by the WSIB: the incubation 

period is mentioned as 1-14 days, when the period of communicability is listed as two 

days before symptom onset until ten days after, adding up to 12 days and not 14. It may 

seem nit picky, but we are wary of any details that could work against a worker’s 

entitlement to work-related COVID-19, or to the unequal application of the proposed 

policy between workers.  

For all of the reasons outlined above, we vehemently oppose the policy in its current 

form. Given COVID-19 is its own beast, we perhaps suggest COVID-19 has its own 

policy or better yet, that the claims are adjudicated based on the occupational disease 

law and principles, where the general eligibility clause should be the same as the legal 

test for causation (whether or not, on a balance of probabilities, the workplace was a 
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significant contributing factor to the disease). Whatever the way, this policy is not it. 

Policy design is meant to be a quick way to say ‘yes’ to a worker, but we see the 

communicable illnesses draft policy as another quick way to say ‘no’ policy by the 

WSIB. And in its current form, workers will be doomed to suffer the same fate as with 

the CMS policy – one where invisible illnesses are not compensated, and workers suffer 

both physically and mentally as a result.  
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March 28, 2023      
 
Submitted via email to: Consultation_Secretariat@wsib.on.ca 
 
The Workplace Safety and Insurance Board (WSIB) 
Policy and Consultation Services 
Head Office 
200 Front Street West 
Toronto, Ontario M5V 3J1 
 
RE: WSIB Communicable Illnesses Policy Consultation 
 
The OGCA represents 200 of the safest and most innovative general contractors throughout Ontario, with 
our members accounting for over $12 Billion dollars of construction each year in the industrial, 
commercial and institutional sectors (ICI). Our membership includes small, medium and large firms 
representing both union and open-shop contractors. Our members are focused on supplying the 
infrastructure needed to support Ontario's growing communities.  
 
We thank the WSIB for the ability and opportunity to provide input into this consultation on the proposed 
Communicable Illness Policy. In our submission, we would like to highlight the support that the OGCA 
places with the submission from Les. A. Liversidge, LL.B. 
 
His submission can be found here. 
 
The OGCA holds a similar position and our suggestions regarding the draft Communicable Illness Policy 
are as follows: 
 

• Legal analysis: This consultation process should commence afresh after the development and 
release of an academic level legal paper addressing the meaning and application of the significant 
contribution test as it applies to communicable illness claims.      
 

• Entitlement assessment: The policy should be consistent with that significant contribution test 
analysis and focus on guidance to establish an identifiable employment related injuring process.   
 

• Policy language: The Draft Policy could be more succinct. There are many redundant phrases 
which offer little adjudicative or policy guidance and leaves the application and assessment of the 
policy unclear. 
 

The OGCA is open to further discussion on this draft language in order to ensure that the proposed policy 
is appropriate for all stakeholders affected by this proposed policy. 
 
Should you have any questions regarding our submission, please contact me directly at 
Giovanni@ogca.ca. 
 
Sincerely, 
 
 
 
Giovanni Cautillo 
President 
Ontario General Contractors Association 

mailto:Consultation_Secretariat@wsib.on.ca
https://www.laliversidge.com/Portals/0/eLetters/20230328%20LAL%20Response%20to%20WSIB%20Consultation%20Communicable%20Diseases.pdf?ver=YENQX-tBT4gz7tRBfRE2Fw%3d%3d&timestamp=1679681625837
mailto:Giovanni@ogca.ca


 

 

Response to the WSIB Draft Communicable Illness Operational Policy 
 
Thank you for the opportunity to provide feedback on proposed operational policy that will provide 
entitlement guidelines for WSIB claims for communicable illnesses.  
 
The Ontario Long Term Care Association is the largest association of long-term care providers in Canada, 
and the only association that represents the full mix of long-term care operators – private, not-for-
profit, municipal and First Nations. We represent 70% of Ontario’s 626 long-term care homes located in 
communities across the province. 
 
The COVID-19 pandemic had devastating affects on Ontario’s health care system and was significantly 
more acute for those working in long-term care. Throughout the pandemic, where community spread 
was highest, long-term care homes faced extensive outbreaks that increased risk for residents and staff.  
Since 2020, homes have enhanced and expanded their infection prevention and control protocols and 
procedures, meaning today many cases in our homes were acquired in community first.  As COVID-19 
becomes endemic, many other typical respiratory illnesses will continue to spread in community and 
thus potentially in our health care settings. 
 
This policy is an important tool for capturing the unique cases where workers are exposed to a 
significant and specific risk of communicable illness in any workplace, but for health care settings, this 
risk is inherent in their routine work day.  This policy does not take into account the nature of health 
care workplaces, nor the important balance long-term care homes must make between extensive IPAC 
protocols and the need to ensure residents have a high quality of life in their homes. 
 
Further, as the province moves towards a normalized approach to pandemic measures, there are less 
protections in community to limit spread. Most cases are now difficult to trace, and there is a risk the 
workplace will take on an undue burden due to increased community spread without appropriate 
surveillance testing in community. This will make it challenging to determine the source of transmission 
and may create a burdensome process for long-term care homes to attempt to do so.  
 
Additionally, long-term care is extensively regulated and governed by Ministry and public health 
guidance. Homes have very limited individual control over the IPAC requirements in their homes.  This, 
combined with the removal of active screening measures and pandemic specific funding and measures, 
will mean that homes will need to treat COVID-19 with similar measures as other respiratory illnesses. 
 
More importantly, as we learned throughout the pandemic, there needs to be targeted WSIB policies in 
the case of a public health emergency that ensures our staff teams have access to benefits if they are 
affected while ensuring our health care organizations can support the needs of their communities.  
Taking a collectivised approach to premiums for health care settings, and long-term care, in particular 
will help minimize the impact on organizations while supporting staff. While collectivisation may be a 
useful policy outside of a pandemic, at minimum, it should be leveraged in public health emergencies. 
 



Finally, this policy now formalizes claims for a number of endemic illnesses like influenza. The impact on 
health care settings could be quite significant for these illnesses that are quite prevalent in the 
community.  It will be important to ensure that all adjudication of claims takes into account the 
significant risk to illness outside of our workplaces. Additionally, this will add significant reporting 
burden on long-term care homes, who are in the midst of a global staffing crisis and have limited 
resources to support extended reporting and claims requirements. 

Thank you for the opportunity to comment.  The OLTCA looks forward to working with the WSIB on a 
solution to tailoring this policy to the unique needs of the health care system, and particularly to the 
unique needs of long-term care homes.  

 

 

-- 

For more information or questions, please contact: 

Chris Pugh, Manager of Policy and Quality – cpugh@oltca.com 
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March 28, 2023 
 
Workplace Safety & Insurance Board (WSIB) 
Consultation Secretariat 
200 Front Street West 
Toronto, Ontario M5V 3J1 
 
Submitted by email to: Consultation_Secretariat@wsib.on.ca  
 
Re: Ontario Mining Association comments on the WSIB’s policy consultation on 
communicable illnesses, Document number 15-03-15 draft communicable illnesses policy  

 
The Ontario Mining Association and our members review public sector consultations to 
prepare submissions that reflect our industry’s perspective and experience. Ontario Mining 
Association member companies (see the complete list) represent the range of mining 
operations in Ontario. In 2021, mining direct employment in Ontario totaled approximately 
29,000, with more than $3.7 billion paid in total worker compensation. Mining in Ontario 
directly contributes an estimated annual total of $8.0 billion to gross domestic product, $2.9 
billion in wages and salaries, and approximately 75,000 jobs in the province via direct and 
indirect channels. 
 
The Ontario Mining Association was established in 1920 to represent the mining industry of 
the province and is one of the longest serving industry organizations in Canada. We have a 
long history of working constructively with governments and communities of interest to 
build consensus on issues that matter to our industry and to the people of Ontario.  
 
OMA comments on the WSIB’s draft operational policy on communicable illnesses 
 
Policy: A worker is entitled to benefits for a communicable illness arising out of and in the 
course of the worker’s employment. 

Purpose: The purpose of this policy is to provide entitlement guidelines for claims for 
communicable illnesses. 

OMA Comments and Recommendations: 
 
General comment: As drafted, the operational policy creates a potential for claims to be 
submitted and established without there being a confirmed diagnosis. These sections of the 
draft should be rewritten with an emphasis on defined and suitable entitlement guidelines. 

 

http://www.oma.on.ca/
mailto:Consultation_Secretariat@wsib.on.ca
https://www.wsib.ca/sites/default/files/2023-02/wsib_communicable_illnesses_-_draft_policy_for_consultation.pdf
https://web.oma.on.ca/Members-of-the-Ontario-Mining-Association
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1. Ref. page 1, Exception to laboratory or clinical evidence of current infection 
 

 OMA comments and recommendations:  
 

o A worker who is making a WSIB claim regarding a communicable illness 
should be required to seek and obtain a confirmed diagnosis from a 
medical professional. If an illness is serious enough to result in a claim, 
then it is a matter that merits medical diagnosis and treatment.  

o While the circumstances of the COVID global pandemic led to the WSIB 
employing exemptions (e.g. allowing individuals to submit a photo of a 
rapid test result as proof of COVID), this approach lacks rigor and should 
not become standard Board practice for establishing claims related to 
communicable illnesses. A variety of medical services are widely available 
(e.g. Health Units, Tele Health, pharmacies, testing facilities) and so the 
WSIB’s operational policy related to entitlement guidelines should ensure 
that there is a threshold maintained for requiring a proper diagnosis that is 
conducted by a medical professional. 
 
  

2. Ref. page 2, Determining whether the communicable illness was contracted in 
the course of employment 
 
OMA comments and recommendations: 

 
o With regard to the transmission of an illness, the relevant factor should 

be whether there has been an influx of the illness at the workplace (i.e. 
not just that a co-worker has also had the illness). An exception to this 
requirement may exist at a workplace in which health care providers are 
continuously / periodically exposed to various communicable diseases 
and so the source of transmission may be a patient rather than a co-
worker. The draft text on page 4 (“Employment-related activities”) 
appears to be more clearly defined.  
 
 

3. Ref. Appendix, Table 1. Determining entitlement - General characteristics 
illustrated with examples of common communicable illnesses 
 
OMA comments and recommendations: 
 

o The operational policy should not include entitlement to claims related to 
influenza.  

o Influenza, similar to the common cold, may be easily transmitted and 
contracted in a wide number of settings. Influenza has existed long before 
COVID and has not previously been a source of WSIB claims entitlement. 
Including influenza in the communicable illnesses operational policy is 
unnecessary and highly problematic.   
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o If the WSIB’s operational policy includes influenza and COVID (other than 

for health care workers), then it should become part of the Occupational 
Disease formulas and not be charged back to employers in Ontario. When 
an individual develops influenza or COVID, the person has already been 
exposed a number of days before its onset and most likely has come into 
contact with a number of people within the past one to five days. It would 
be unfair to employers in Ontario to have them bear the costs of these 
types of claims. 

 
 
The OMA appreciates the WSIB’s initiative to consult and seek feedback on its draft 
operational policy on communicable illnesses. Enquiries and responses regarding this 
submission may be addressed to: 
 
President 
Ontario Mining Association 
T. 416-364-9301 
Web: oma.on.ca  
Email: info@oma.on.ca 
Contact link 

tel://4163649301/
mailto:info@oma.on.ca
https://oma.on.ca/Modules/contact/search.aspx?s=I82X5exjK422E8HPlUsqZdAJgeQuAleQuAl
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Introduction 
 
The Ontario Nurses’ Association (ONA) is the union representing 68,000 front-line 
registered nurses and health-care professionals, and more than 18,000 nursing student 
affiliates. Our members provide care in Ontario hospitals, long-term care facilities, public 
health, the community, clinics, and industry. 
 
Executive Summary 
 
ONA appreciates the opportunity to provide stakeholder submissions on the Workplace 
Safety and Insurance Board’s (WSIB) Communicable Illnesses Policy. We are pleased to 
see adjudicative principles codified for entitlement to communicable illnesses, such as, 
influenza, Lyme disease, Hepatitis B, the COVID-19 pandemic, and previous global 
outbreaks such as SARS and H1N1. These illnesses, pandemics, and outbreaks 
disproportionately impact our members. As such, we have specific feedback on what 
should be included in the policy to ensure it represents a fair adjudicative approach 
consistent with the most up to date medical/scientific knowledge.     
 
It is especially important to ONA that the codified adjudicative principles reflect the urgent 
nature with which our members require access to WSIB benefits for communicable 
illnesses during public health emergencies. Our dedicated members have worked on the 
front lines through the current COVID-19 global pandemic and throughout prior public 
health emergencies such as SARS. When these emergencies hit, our members are at high 
risk of work-related exposures, given that they are often providing care for infected patients 
right at the outset.  As we saw with the COVID-19 pandemic, it took months before it was 
posited that COVID-19 was transmitted by aerosol. During that time, many of our members 
acquired COVID-19 at work, partly because they could not access the appropriate level of 
PPE. Considering the risks that our members are forced to take at work in a public health 
emergency, it is crucial that they have access to WSIB benefits for communicable illnesses 
without any adjudicative complications.   
 
It is equally important to ONA that comprehensive adjudicative principles specific to 
COVID-19 are codified in policy going forward. While COVID-19 is no longer considered a 
public health emergency, it continues to be a concerning and complex public health issue, 
where health-care workers remain at significant risk of contracting the virus at work and 
suffering from its long-term effects. This risk exists notwithstanding access to PPE and 
vaccines, due to COVID-19’s high infectiousness rate, the potential for aerosol 
transmission, the high false negative rate in testing for the presence of the virus, and the 
constantly evolving nature of the virus. Furthermore, of great concern to our members is 
the development of post-COVID conditions, which have a wide range of symptoms that 
can include disabling long-lasting health complications affecting multiple body systems. In 
light of the above, it is very important to us that comprehensive and frequently reviewable 
adjudication principles are put in place for these complicated and evolving claims as soon 
as possible. 
 
With all of the above in mind, we are providing the following recommendations concerning 
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the draft communicable illnesses policy: 
 

1. We request that the WSIB create a rebuttable presumption for entitlement to 
infectious diseases contracted by high-risk workers, including all health-care 
workers, during public health emergencies, so that these workers are afforded 
adequate protection for present and future pandemics.  
 

2. We request that the communicable illnesses policy include a section on secondary 
conditions that can arise from contracting a communicable illness.  

 
3. We request that a separate adjudicative policy be drafted to cover the adjudication 

of COVID-19 claims. This policy: 

a. cannot exclude the possibility of COVID-19 infection based on a negative test 
result, especially if the other criteria considered as an exception are met;  

b. must allow for expert and comprehensive guidance on the risk of 
transmission of COVID-19 in various work environments, and in the absence 
of that guidance, must default to merits and justice principles; and  

c. must provide specific guidance on the adjudication of long-COVID / post-
COVID conditions. 

 
4. In the alternative, if a separate COVID-19 policy is not developed, a separate 

section dedicated to COVID-19 is necessary within the Communicable Illnesses 
Policy. This section must address the issues set out in our recommendations above.   

 
Background 
 
Communicable Illnesses: risk to Health-Care Workers 
 
Health-care workers are at high risk of contracting communicable illnesses due to the 
nature of their work.1 This is because, to state simply, health-care workers are under 
moral, ethical, and professional requirements to provide medical care to the sick.2 The 
consequence is that health-care workers are in contact with a greater population of sick 
people than the average worker.3 In addition, in providing medical care to the sick, 
health-care workers have frequent interaction with the substances through which 
communicable illnesses are transmitted, such as: blood, feces, urine, respiratory 
droplets, and infectious aerosols, including when health-care workers are engaged in 
aerosol-generating medical procedures, like intubation.4  

                                                
1 Nienhaus, A. et al., (2012), Infectious diseases in healthcare workers an analysis of the standardized data 
set of a German compensation board, Journal of Occupational Medicine and Toxicology 2012, 7: 8, page 1 
[Infectious diseases in healthcare workers]. 
2 Sepkowitz KA, Eisenberg L. (2005) Occupational deaths among healthcare workers. Emerg Infect Dis. 
Jul;11(7) [Occupational Deaths]. 
3 Ibid. 
4 Ibid; Government of Canada: Infection prevention and control for COVID-19: Interim Guidance for Acute 
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Due to the high risk of contracting communicable illnesses at work, health-care workers 
are also at high risk of developing secondary conditions associated with communicable 
illnesses. For example, the Centre for Disease Control (CDC) in the United States 
estimates that in 1983, 10,000 health-care workers became infected with Hepatitis B.5 
The natural course of Hepatitis B is that 5-10% of those infected will go on to develop 
chronic Hepatitis B infection, and of those with chronic infection, within twenty years of 
contracting Hepatitis B, 15-25% will die from secondary conditions associated with the 
infection, like cirrhosis or hepatocellular carcinoma.6 
 
Finally, the threat to health-care workers is heightened when a new communicable illness 
emerges, wherein detection of the illness at the outset of its spread is limited to non-
existent, and appropriate infection control measures are lacking.7 For example, SARS 
was diagnosed by WHO physician Dr. Carlo Urbani, who later died from the virus, 
himself.8 In addition, during the SARS outbreak in Toronto in 2003-2004, 51% of 
infections occurred among health-care workers.9 
 
COVID-19: risk to Health-Care Workers 
 
COVID-19 is a great risk to health-care workers for the reasons indicated above. In this 
instance, the WSIB and the Government of Canada’s statistics support that our members 
and the health-care industry are at high risk of contracting COVID-19 at work.   
 
The WSIB’s COVID-19 claim statistics demonstrate that Ontario’s health-care workers 
have been significantly exposed to COVID-19 infections at much greater levels than 
workers from other industries.10 Three of the top seven industries reported in the data from 
2020 to present (as of March 4, 2023) were health-care sectors, including nursing and 
residential care facilities, hospitals and ambulatory health-care. As of March 4, 2023, 
these sectors have 214 claims allowed, with other industries registering <5 claims or zero 
claims. In addition, Statistics Canada also produced a workplace risk index that confirms 
the health-care sector is the most at-risk sector in the country.11 The health-care and 
social assistance sector received the highest score of 60 on this index.  
 

Complications of COVID-19 Impacting the Adjudication of Claims 
 
Of particular concern with COVID-19, is that its spread, detection, and long-term 
outcomes are poorly understood at present. It is a rapidly evolving virus that spreads in 
                                                
Healthcare Settings, https://www.canada.ca/en/public-health/services/diseases/2019-novel-coronavirus-
infection/health-professionals/infection-prevention-control-covid-19-second-interim-guidance.html.  
5 Occupational Deaths, supra. note 2, pg. 1005. 
6 Ibid.  
7 Suwantarat, N. and Apisarnthanarak, A. (2015), Risks to healthcare workers with emerging diseases: 
lessons from MERS-CoV, Ebola, SARS, and avian flu, Current Opinion on Infectious Diseases, 28(4): 349-
361. 
8 Infectious diseases in healthcare workers, Supra, note 1, p. 1. 
9 Ibid. 
10 https://www.wsib.ca/en/covid-19-related-claims-statistics 
11 https://www150.statcan.gc.ca/n1/pub/36-28-0001/2021004/article/00006-eng.htm 

https://www.canada.ca/en/public-health/services/diseases/2019-novel-coronavirus-infection/health-professionals/infection-prevention-control-covid-19-second-interim-guidance.html
https://www.canada.ca/en/public-health/services/diseases/2019-novel-coronavirus-infection/health-professionals/infection-prevention-control-covid-19-second-interim-guidance.html
https://www.wsib.ca/en/covid-19-related-claims-statistics
https://www150.statcan.gc.ca/n1/pub/36-28-0001/2021004/article/00006-eng.htm
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part by aerosol, and testing for its presence is not 100% reliable. It can also cause poorly 
understood long-term and debilitating impacts. All of these factors make it a uniquely 
challenging illness to adjudicate fairly. We will elaborate on some of these complicating 
factors, below.  
 
First, COVID-19 can be spread by asymptomatic carriers. The Ontario Divisional Court 
has recognized asymptomatic transmission in Ontario Nurses’ Association v. Chief 
Medical Officer of Health (Ontario), 2021 ONSC 5999.12 In particular, at paragraph 34 of 
this decision, the court finds: “The other fact is one about which there is no difference of 
opinion: the possibility of transmission of the virus by asymptomatic individuals. According 
to Dr. Fisman, the viral loads of people infected with COVID-19 peak immediately before 
the onset of symptoms. According to Dr. Leis, 40 percent of infections are asymptomatic.” 
It stands to follow that a high number of symptomatic infections result from transmission 
through an asymptomatic source. In the absence of constant, consistent, and widespread 
testing, it is therefore exceedingly difficult to establish point of transmission for many 
cases of COVID-19. 
 
In addition, even if testing were widely and constantly available, research supports that the 
reliability of testing for the presence of COVID-19 is variable. According to the CDC, 
“Proper specimen collection is the most important step in the laboratory diagnosis of 
infectious diseases.  A specimen that is not collected correctly may lead to false or 
inconclusive test results13”.   Studies have shown that the false negative results (FNR) for 
SARS-COV-2 RT PCR tests can range from 2% up to 40% for various reasons, including 
too early/late in the disease, incorrect anatomical site of specimen collection, incorrect 
method (too quick), untrained collector, lab processing errors, inappropriate 
storage/transport temperature and poor-quality assays14.  
 
With respect to the reliability of testing and long-COVID / post-COVID conditions, the 
Government of Canada has acknowledged that people may still experience physical or 
psychological symptoms more than 12 weeks after getting COVID-19, where they may be 
testing negative for the virus. The government also states that post-COVID conditions may 
occur in some people weeks or months after their initial infection, people who were 
hospitalized or needed intensive care are at greater risk of experiencing longer-term 
effects, and that the conditions are also observed in people who were asymptomatic or 
had mild symptoms. Post-COVID conditions can arise in cases where workers are not 
formally tested and diagnosed with COVID-1915.   
 
A further complication to adjudication of COVID-19 claims, is that post-COVID 
                                                
12 https://www.canlii.org/en/on/onscdc/doc/2021/2021onsc5999/2021onsc5999.html 
13 https://www.cdc.gov/coronavirus/2019-nCoV/lab/guidelines-clinical-specimens.html#previous 
14 https://www.clinicalkey.com/#!/content/medline/2-s2.0-33422083 
https://www.acpjournals.org/doi/full/10.7326/M20-1495 
http://www.efaidnbmnnnibpcajpcglclefindmkaj/https://journals.plos.org/plosone/article/file?id=10.1371/journal
.pone.0242958&type=printable 
https://www.sciencedirect.com/science/article/pii/S0196655320306933#bib0011 
15 https://www.canada.ca/en/public-health/services/diseases/2019-novel-coronavirus-
infection/symptoms/post-covid-19-condition.html 

https://can01.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.canlii.org%2Fen%2Fon%2Fonscdc%2Fdoc%2F2021%2F2021onsc5999%2F2021onsc5999.html&data=05%7C01%7CJacquelineKo%40ona.org%7Cad1ec494b8f043c094e408db2fa2d096%7Cb39f0f58078c42c2b048975a488a0a18%7C0%7C0%7C638156148568223419%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=ziAS2YYEpxPhB0IjMNUioUdl21Smi98VE%2F0OzI55BwI%3D&reserved=0
https://www.cdc.gov/coronavirus/2019-nCoV/lab/guidelines-clinical-specimens.html%23previous
https://www.clinicalkey.com/#!/content/medline/2-s2.0-33422083
https://www.acpjournals.org/doi/full/10.7326/M20-1495
http://www.efaidnbmnnnibpcajpcglclefindmkaj/https:/journals.plos.org/plosone/article/file?id=10.1371/journal.pone.0242958&type=printable
http://www.efaidnbmnnnibpcajpcglclefindmkaj/https:/journals.plos.org/plosone/article/file?id=10.1371/journal.pone.0242958&type=printable
https://www.sciencedirect.com/science/article/pii/S0196655320306933#bib0011
https://www.canada.ca/en/public-health/services/diseases/2019-novel-coronavirus-infection/symptoms/post-covid-19-condition.html
https://www.canada.ca/en/public-health/services/diseases/2019-novel-coronavirus-infection/symptoms/post-covid-19-condition.html
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conditions are highly variable, can impact both physical and mental body symptoms 
and many of the symptoms of post-COVID conditions are subjective in nature 
(fatigue, coughing, cognitive issues and weakness)16, which has historically been a 
challenge for WSIB adjudication.  The CDC specifically states that “people with post-
COVID conditions may develop or continue to have symptoms that are hard to explain 
and manage. Clinical evaluations and results of routine blood tests, chest x-rays and 
electrocardiograms may be normal.  The symptoms are similar to those reported by 
people with myalgic encephalomyelitis/chronic fatigue syndrome and other poorly 
understood chronic illnesses that may occur after other infections.  People with these 
unexplained symptoms may be misunderstood by their health-care providers, which 
can result in a long time for them to get a diagnosis and receive appropriate care or 
treatment17.” Clear guidance on the adjudication of these complicated and wide-
ranging symptoms is required. 
 
In addition, post-COVID conditions can also cause secondary conditions. The CDC also 
states that “some people, especially those who had severe COVID-19, experience 
multiorgan effects or autoimmune conditions with symptoms lasting weeks, months, or 
even years after COVID-19 illness. Multi-organ effects can involve many body systems, 
including the heart, lung, kidney, skin and brain. As a result of these effects, people who 
have had COVID-19 may be more likely to develop new health conditions such as 
diabetes, heart conditions, blood clots or neurological conditions compared with people 
who have not had COVID-1918.” Considering all of the difficulties with diagnostics from 
initial contracting of the virus to the onset of post-COVID conditions, to new secondary 
conditions, adjudicating entitlement to secondary conditions is exceedingly difficult.   
 
Finally, post-COVID conditions are common. The government of Canada surveyed a 
random sample of Canadian adults between April 1 and August 31, 2022, which 
found that 14.8% of adults with a confirmed or suspected infection experienced long 
COVID symptoms, 47.3% of those experienced the symptoms for a year or longer 
and 21.3% stated that their symptoms often or always limited their daily activities19. 
Considering the high numbers of workers who will go on to develop complex post-
COVID conditions, clear guidance from the WSIB on adjudicating these issues is 
required. 
 
Recommendations for Improving the WSIB’s Draft Communicable Illnesses 
Policy 
 

1. Public Health Emergency Presumption 
 
ONA proposes that WSIB create a rebuttable presumption for infectious diseases 

                                                
16 Ibid 
17 https://www.cdc.gov/coronavirus/2019-ncov/long-term-
effects/index.html#:~:text=Health%20conditions&text=Some%20people%2C%20especially%20those%20wh
o,kidney%2C%20skin%2C%20and%20brain. 
17 Ibid. 
19 https://health-infobase.canada.ca/covid-19/post-covid-condition/ 

https://www.cdc.gov/coronavirus/2019-ncov/long-term-effects/index.html#:%7E:text=Health%20conditions&text=Some%20people%2C%20especially%20those%20who,kidney%2C%20skin%2C%20and%20brain
https://www.cdc.gov/coronavirus/2019-ncov/long-term-effects/index.html#:%7E:text=Health%20conditions&text=Some%20people%2C%20especially%20those%20who,kidney%2C%20skin%2C%20and%20brain
https://www.cdc.gov/coronavirus/2019-ncov/long-term-effects/index.html#:%7E:text=Health%20conditions&text=Some%20people%2C%20especially%20those%20who,kidney%2C%20skin%2C%20and%20brain
https://health-infobase.canada.ca/covid-19/post-covid-condition/
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contracted by high-risk workers, including all health-care workers, during public health 
emergencies, so they are afforded adequate protections for present and future 
pandemics.  
 
During the COVID-19 pandemic, ONA members and other high-risk workers continue to 
be exposed to a high degree of risk, and many have succumbed to illness from a virus 
about which very little is known, including its long-term effects. A rebuttable presumption 
for infectious diseases would assure high-risk workers that their rights will be protected 
should they be infected on the job. 
 
The province of BC has already taken proactive measures in response to the COVID-19 
pandemic by including infectious diseases in their Occupational Disease Schedule.20 We 
recommend that Ontario workers be given similar rights. This is important not only now 
with COVID-19, but it will also help in the likely event of future public health emergencies 
where health-care workers would once again be most at risk on the front lines. If a 
rebuttable presumption is created similar to what BC workers have, then high-risk workers 
in Ontario can continue to do their important work while confronting risk and have some 
degree of mental comfort knowing their rights will be better protected in the event they 
are infected while on the job. For example, a nurse who has been working on the front 
lines and is infected during a newly identified public health emergency should not have to 
worry that their claim may be denied while scientific evidence and studies are being 
conducted to understand a new disease better. 
 
In a future global pandemic, as it stands, Ontario high-risk workers would have to undergo 
a more rigorous claims process than BC workers. At a time when industries such as the 
nursing industry are facing serious staffing issues, giving high-risk workers additional 
protections that are extremely relevant to their occupational risks is a good idea for the 
workers and the public at large. 
 

2. Secondary Conditions to be addressed in Communicable Illnesses Policy 
 
We submit that the communicable illnesses policy should also consider secondary 
conditions acquired following infection from a communicable illness. As the Hepatitis B 
example set out above illustrates, communicable illness can result in debilitating and at 
times deadly secondary conditions. It is therefore incumbent on the communicable 
illnesses policy to provide adjudication guidance on entitlement in the instance of 
communicable illness leading to secondary conditions. In addition, secondary conditions 
known to arise following infection with a communicable illness should be included in the 
Appendix to the policy to assist adjudicators in determining entitlement when these 
secondary conditions onset.  
 

3. COVID-19 Specific Policy 
 
We submit that a separate policy specific to COVID-19 is the only adequate response to 
                                                
20 https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs- regulation/workers-
compensation-act/schedules 

https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/workers-compensation-act/schedules
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/workers-compensation-act/schedules
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/workers-compensation-act/schedules
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this virus's complex array of decision-making challenges. A separate policy on COVID-19 
can be routinely reviewed and updated to reflect the changing nature of this illness and our 
evolving understanding of the long-term impacts of COVID-19.  A separate policy will allow 
for detailed and comprehensive guidance on the many challenges of diagnosing COVID-
19, determining where it was contracted, and establishing the onset of post-COVID 
conditions as well as potential secondary conditions arising from COVID-19. Considering 
the widespread nature of post-COVID conditions and its ongoing high infectiousness rate, 
the WSIB would be failing a significant number of injured workers by leaving these 
complicated adjudication decisions to a policy vacuum.  
 
Below, we elaborate on the specific policy recommendations that need to be considered 
concerning COVID-19 regardless of whether there is a separate policy for COVID-19 or a 
COVID-19 specific section within the Communicable Illnesses Policy. 
 

Policy Recommendations specific to COVID-19  
 
Determining whether the worker contracted a communicable illness 
 
The policy provides two criteria to establish whether a worker has (or had) a 
communicable illness: laboratory confirmation by way of a positive laboratory or 
diagnostic test result or a diagnosis by a treating health professional qualified to provide 
such a diagnosis based on their clinical assessment of the worker at the time of illness. 
 
We are pleased to see that there are exceptions to these criteria, noting the challenges 
in obtaining testing and also the ability to seek health-care treatment.  However, we are 
concerned that the policy relies heavily on positive laboratory or diagnostic confirmation. 
Given that the False Negative Results (FNR) are so variable on PCR tests, we would 
argue that the more accessible rapid antigen test is just as prone (if not more so) to FNR, 
given that it is not administered by a medical professional.  Based on this evidence, we 
submit that the policy needs to acknowledge the possibility of FNR and cannot exclude 
the possibility of COVID-19 infection based on a negative test result, especially if the other 
criteria considered as an exception are met. 
 
Determining whether the communicable illness arose out of employment: considerations 
specific to COVID-19 in health-care work environments 
 

As set out above, the transmission of COVID-19 is not easy to track. In light of this, many 
health-care providers may be caring for a patient infected with COVID-19 and not know it, 
due to its incubation period, capacity for asymptomatic transmission, varying degrees of 
severity, lack of sufficient/effective testing, and/or other complicating factors like its rapid 
evolution.  
 
As the Communicable Illness policy stands now, it does not provide specific guidance on 
how decision-makers should weigh evidence in consideration of the complicated manner 
in which COVID-19 transmission occurs. This could in turn lead to the unfair denial of many 
work-related COVID-19 claims where evidence of when and where transmission occurred 
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is not available due to the nature of this particular illness. This is particularly concerning in 
healthcare work environments, which are considered to be high risk for the transmission 
of COVID-19.  
 
In light of this, we submit that a COVID-19 policy should have expert-led and frequently 
reviewable adjudicative principles specifically guiding decision-makers on how to navigate 
the complexities of determining likelihood of transmission in varying workplaces. In the 
absence of this information, merits and justice principles should be codified in the COVID-
19 policy to account for difficulties that arise in adjudicating transmission arising from work 
specific to this virus.   
 
Adjudicative Considerations for post-COVID-19 conditions (long COVID) 

 
We request a separate policy concerning COVID-19 because of the unique adjudicative 
issues that have arisen because of this illness, specifically, post-COVID-19 conditions or 
Long COVID.   
 
Since post-COVID-19 conditions pose challenges concerning the subjective nature of 
symptoms and the potential lack of objective medical information to support entitlement, 
there needs to be policy guidance that can be relied on for the purposes of adjudicating 
claims and appeals. 
 
Given that the research is evolving on these conditions, we submit that entitlement 
should be considered on a case-by-case basis based on the merits and justice of the 
case, taking into account all of the facts and circumstances relating to the case.  
Similarly, new health conditions arising from COVID-19 infection should also be 
considered in accordance with OPM 15-05-01 “Resulting from Work-Related 
Disability/Impairment”.  
 

4. In the alternative: COVID-19 section  
 
If the WSIB does not accept that a stand-alone COVID-19 policy is required, we submit 
that it must include a section in its Communicable Illnesses Policy dedicated to the 
common issues that arise with COVID-19, as set out above.  
 
Conclusion 
 
The policy for communicable illnesses is a good start to codify the adjudicative principles 
of entitlement to diseases of this nature for workers of Ontario.  The statistics confirm that 
certain occupational groups, including nurses and health-care workers, are at much 
greater risk during pandemics caused by infectious diseases such as COVID-19. These 
diseases develop rapidly, spread quickly and put our members at immense and 
immediate risk without the time to study their effects. We therefore request that Ontario 
follow the lead of BC and create a rebuttable presumption for infectious diseases 
contracted by high-risk workers so they are afforded adequate protection for present and 
future pandemics. We also request that the communicable illnesses policy specifically 
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consider secondary conditions that result from infection with a communicable illness.  
 
In addition, given the significant impact of the COVID-19 pandemic on all workers, 
especially those in health-care, we submit that a separate policy is necessary to 
adjudicate the issues uniquely posed by this illness. A stand-alone policy is crucial for 
efficient and frequent review as research is rapidly updated concerning the disease and 
its long-term effects. This policy should also be comprehensive, specifically speaking to 
the prevalence of false negative results, the complexities surrounding transmission, 
especially in health-care environments, and post-COVID conditions. In the alternative, 
COVID-19 needs to be specifically considered in the Communicable Illnesses Policy. This 
section should speak to the issues raised in the above paragraph. Ultimately, COVID-19 
is an unprecedented risk to the health and safety of workers in Ontario. It demands a 
specific, comprehensive, and considered response from the WSIB. 



CAUTION: This email originated from outside the organization. Do not click any links
or open any attachments, unless you recognize the sender and know that the content
is safe. If you are unsure or believe that you were the target of a phishing attempt
please contact IT Security at ITSecurity@wsib.on.ca as soon as possible.

From: PHUNG Jackie -ENV H&S
To: Consultation Secretariat
Subject: WSIB Communicable Illnesses Policy Consultation
Date: Tuesday, March 28, 2023 8:46:38 AM

Dear whomever it may concern,
 
Ontario Power Generation will be submitting comments based on our further review of the WSIB
communicable illnesses policy draft. We would like further clarification on these following items:
 

1. In the “Guidelines” section, can WSIB provide a more comprehensive list for “communicable
illnesses”? We would like to review it for the possibility that certain cases may be allowed if
the communicable illness is not listed in the schedules/policy. The WSIB will gather/use
other information to support entitlement to compensation in order to determine that the
workplace exposure contributed significantly to the development of the communicable
illness. Perhaps the list should include those listed within O.Reg. 558/91 Specification of
Communicable Diseases to narrow the scope.

2. In the “Determining whether the communicable illness was contracted in the course of
employment” section, it lists the factors to consider when gathering and weighing the
evidence related to potential work related/non-work related exposure to the communicable
illness. For the second bullet, "the opportunities that existed" should have more definition to
this statement around the "suspected incident(s) of exposure that contributed to infection
of the claimant." This would make more sense as it relates to things like tick bites or
exposure to animal scat/biological agents. For example, there would be an expectation that
an incident happened that contributed to workplace exposure to a biological agent that led
to infection. If there was no incident, you can't claim work-relatedness. There should be
evidence required when employees report to their employer.

a. WSIB should also include measures, procedures, and personal protective equipment
in use within the workplace. In the 3rd bullet, it does say protected vs unprotected
but the policy should indicate that an organization’s measures should be required so
it can help assess risk for these claims.

3. In the “Employment Risk Factors” section, include more details on the type of
employment/work as this can help determine if there is particularly higher risk in that line of
work in relation to communicable illnesses.
 

General comments:
4. Difficult to trace: Unlike workplace injuries or recognized occupational diseases, it is often

challenging to pinpoint the source of common communicable diseases. The flu and common
cold can be contracted from various environments, including public transportation, social
gatherings, or at home, making it difficult to prove or even reasonable believe that the
infection was acquired specifically in the workplace.

5. Prevalence and frequency: Common communicable diseases such as the flu and the

mailto:jackie.phung@opg.com
mailto:Consultation_Secretariat@wsib.on.ca


common cold are widespread, endemic and occur frequently in the general population.  If
the WSIB were to cover these illnesses, it would add an unavoidable financial burden and
could strain resources, making it difficult to provide adequate support for other workplace-
related injuries and illnesses.

6. Short duration and self-limiting nature: Common communicable diseases like the flu and
common cold are typically short-lived and self-limiting, meaning that they resolve on their
own without medical intervention and they could be considered a normal and inevitable
occurring aspect of human existence. Including them in workers' compensation might
encourage unnecessary medical treatment or time off work, putting an additional burden on
the system.

7. Existing sick leave policies: Many employers have established sick leave policies that provide
employees with paid time off for short-term illnesses like the flu and common cold. Workers
can utilize these benefits without having to rely on workers' compensation coverage.
 

Regards,
Jackie
 
Jackie Phung (she/her)
Assistant Environmental Advisor | Corporate EHS
(416) 986-1787| jackie.phung@opg.com
 
 
 
  ________________________________  
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hereby notified that any review, retransmission, dissemination, distribution, copying,
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ABOUT THE ONTARIO RETIREMENT COMMUNITIES 
ASSOCIATION 

 
Since 1977, the Ontario Retirement Communities Association (ORCA) has been the voice of 
Ontario’s retirement communities and we remain committed to setting a standard for operational 
excellence in the sector. 
 
ORCA represents over 90 per cent of all licensed retirement community suites in Ontario, 
employing 30,000 front line workers caring for nearly 60,000 seniors who choose to call 
retirement communities their home.  
 
Retirement communities are regulated by the Retirement Homes Act, 2010 (RHA) and are 
licensed and inspected by the Retirement Homes Regulatory Authority (RHRA). Each retirement 
community can offer up to thirteen care services, including but not limited to assistance with 
dressing, assistance with personal hygiene, medication management, and provision of a meal. 
  
Caring for seniors is the most important job of our members and they take that responsibility 
very seriously. Retirement home operators have worked tirelessly to put the safety and 
protection of our seniors first throughout the COVID-19 pandemic. Almost 100 per cent of 
retirement home residents are fully vaccinated and have received the third booster shot, and 
over 79 per cent have received the Bivalent booster as of March 14, 2023. 
 
Retirement homes are private sector businesses. Aside from the special COVID-19 emergency 
support funding and unlike the long-term care sector, retirement homes do not receive public 
funding. Our sector is 100 per cent funded by the seniors who choose to call retirement 
communities their home. 
 
This submission has been prepared on behalf of ORCA’s membership. 

 
CONTACT INFORMATION 

Cathy Hecimovich 
Chief Executive Officer 

cathy@orcaretirement.com 
1 (905) 403-0500 ext. 222 

 
Lise Jolicoeur 

Vice-President, Corporate & Public Affairs 
lise@orcaretirement.com 

1 (647) 226-6278 

Grant Gonzales 
Manager, Government Relations 

grant@orcaretirement.com 
1 (647) 637-7589 
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EXECUTIVE SUMMARY 
 

The Ontario Retirement Communities Association (ORCA) appreciates the opportunity to 
participate in this consultation and submit feedback on the Workplace Safety and Insurance 
Board’s (WSIB) draft Communicable Illnesses Policy (the Policy).  
 
Licensed retirement homes in Ontario may choose public insurance through the WSIB or private 
insurance, depending on various factors including specific needs, whether the home is co-
located with long-term care, or according to the home’s collective bargaining agreement. 
Approximately 45 per cent of licensed retirement homes in Ontario are insured through the 
WSIB, with the remaining choosing private insurance.  
 
Ontario Regulation 175/98 under the Workplace Safety and Insurance Act, 1997, excludes 
"residential care facilities operators by a private employer" (e.g., licensed retirement homes) 
from mandatory coverage under the WSIB. To ensure that retirement communities remain 
affordable for seniors and that employees have access to the best supports, this choice 
between public and private insurance must remain intact.   

 
ORCA members who are currently insured through the WSIB have expressed concerns that the 
draft Communicable Illnesses Policy, as currently written, places significant burdens on licensed 
retirement homes and generally implies a presumption against the employer with respect to the 
determination of whether a communicable illness arose out of employment.  
 
Based on the concerns and the feedback received on the draft Policy, ORCA recommends that: 

• Recommendation #1: A worker not seeking a laboratory test, if the period of illness is 
short-lived, should only be accepted as a legitimate reason if the nature of the illness 
physically prevented the workers from seeking laboratory testing. 

• Recommendation #2: To help reduce the administrative burdens that may be placed on 
licensed retirement homes as a result of this Policy, that the WSIB’s existing Program for 
Exposure Incident Reporting (PEIR) be expanded to include the reporting of 
communicable illnesses with high transmissibility and prevalence in the community in the 
following circumstances: 

o When an outbreak is declared and required to be reported to other authorities, 
like Public Health and the RHRA, it would also trigger a PEIR submission.  

o When the illness requires medical treatment (e.g., diagnostic tests, prescribed 
medication, or ongoing treatment), it would trigger a Form 7: Employer’s Report 
of Injury/Disease submission. 

• Recommendation # 3: To make the Policy more explicit, we recommend that the 
decision-maker is required to investigate and analyze all available public health 
information through the relevant Public Health Unit related to the communicable illness 
to measure and determine the likelihood that the communicable illness was contracted in 
the course of employment vs. in the general population.   

 
ORCA would welcome the opportunity to provide additional information with respect to our 
feedback and recommendations, as well as any feedback to inform any amendments to the draft 
prior to finalizing the Communicable Illnesses Policy.  
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POLICY FEEDBACK 
 
Policy Excerpt: “A claim for a communicable illness may be adjudicated in the absence of 
laboratory or clinical evidence from the relevant time indicating the existence of a current 
infection in the worker if the worker has or had a legitimate reason for not seeking health care or 
laboratory testing during the period of illness. 
 
Legitimate reasons include, but are not limited to: 

• the period of illness is short-lived (i.e., 24 - 48 hours) 
• the worker cannot access or does not qualify for diagnostic testing, and 
• laboratory confirmation is not available for the communicable illness.” 

 
ORCA is concerned that the exceptions to laboratory or clinical evidence of current infection – 
i.e., the legitimate reasons for a worker to not seek health care or laboratory testing – are too 
broad.  
 
We recognize that access to testing may be an issue, such as difficulties accessing a PCR test 
during the height of the COVID-19 pandemic or being directed by Public Health to stay at home 
and not seek medical attention if an individual did not have severe symptoms.  
 
However, a short period of illness should not alone be a legitimate reason for not seeking 
laboratory testing. Like the other legitimate reasons listed, a worker should demonstrate barriers 
in accessing testing. 
 
 
 
 
 
 
 
Policy Excerpt: “The inability to identify a specific work-related contact source for the worker’s 
communicable illness does not mean the worker did not contract the communicable illness from 
exposure occurring in the course of employment. In the absence of a specific work-related 
contact source, the decision-maker must determine the issue of whether the communicable 
illness was contracted by the worker while in the course of employment after weighing all of the 
available relevant evidence.” 
 
ORCA is concerned that this provision of the Policy provides wide latitude to the decision-
maker, despite the absence of clear data or evidence for a work-related contact source.  
 
It places significant record-keeping burdens on licensed retirement homes to demonstrate all 
steps – big and small – implemented within the home to mitigate the transmission of the 
communicable disease. Furthermore, this provision may require increased document-sharing 
and coordination between Infection and Prevention Control (IPAC) and Care teams, above what 
is typically required among other regulatory agencies. 
 
 

Recommendation #1: A worker not seeking a laboratory test, if the period of illness is 
short-lived, should only be accepted as a legitimate reason if the nature of the illness 
physically prevented the workers from seeking laboratory testing.  
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In addition to documenting, tracking, and reporting illnesses – for both residents and employees, 
and whether required to by law/regulation or not – this Policy implies the need for steps like 
contact tracing and investigation by a home for any illness, a process that most licensed 
retirement homes do not have the resources to implement, nor are they required by other 
oversight agencies.  
 
These administrative burdens take precious human resources away from their core mandate to 
deliver excellent care to seniors living in retirement homes. This is a concern for our sector 
given the significant  human resources challenge we are facing. 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
Policy Excerpt: “A worker’s employment will have made a significant contribution to contracting 
a communicable illness when the decision-maker is satisfied that: 

• the employment placed the worker at an increased risk (i.e., increased likelihood) of 
contracting the communicable illness as compared to the risk experienced by the 
general public during ordinary or routine activities of daily living, and 

• the communicable illness was contracted by the worker from exposure that occurred in 
the course of their employment as a result of the identifiable increase in risk.” 

 
The Policy states that “communicable illnesses, such as influenza, the common cold, and 
COVID-19 are highly transmissible and can be prevalent in the general population” and that 
“therefore, a worker who contracts one of these communicable illnesses in the course of 
employment is generally not entitled to benefits unless the worker’s employment increased their 
risk of contracting the communicable illness in some additional way.” 
 
The Policy then speaks to the heightened risk in settings where health care services are 
delivered. ORCA challenges this presumption by the Policy that by virtue of the type of 
workplace and type of work, i.e., delivering health care services, our sector is at higher exposure 
of risk. While we understand that this remains a consideration for decision-makers, we must 
stress that all cases must be assessed based on all contextual information and relevant data.  
 
In fact, the RHRA found that during the second wave of the COVID-19 pandemic, “community 
spread had a direct impact on the likelihood of outbreak in homes (with a few exceptions).” 

Recommendation #2: To help reduce the administrative burdens that may be placed on 
licensed retirement homes as a result of this Policy, that the WSIB’s existing Program for 
Exposure Incident Reporting (PEIR) be expanded to include the reporting of 
communicable illnesses with high transmissibility and prevalence in the community in the 
following circumstances: 

• When an outbreak is declared and required to be reported to other authorities, 
like Public Health and the RHRA, it would also trigger a PEIR submission.  

• When the illness requires medical treatment (e.g., diagnostic tests, prescribed 
medication, or ongoing treatment), it would trigger a Form 7: Employer’s Report of 
Injury/Disease submission. 
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Furthermore, the RHRA noted that during the third wave, retirement homes did not experience 
the same spike of transmission as the general population.  
 
In the case of licensed retirement homes, our sector places the health and well-being of 
residents first by implementing strict measures to limit spread (e.g., masks, gloves, and other 
Personal Protective Equipment), increased use of portable HEPA filtration units, and following 
public health guidelines (e.g., cohorting). The successful rollout of vaccinations also played a 
significant part in driving positive outcomes; the RHRA reported that “vaccination had an impact 
on reducing the likelihood of outbreaks and severity in homes.”  
 
With all these considerations in mind, any determination by a decision-maker with respect to a 
claim must be driven by and informed by clear data and evidence.  
 

 
 
 
 
 

CONCLUSION 
 
ORCA is concerned that the draft Communicable Illnesses Policy, as currently written, places 
significant administrative burdens on licensed retirement homes and generally implies a 
presumption against the employer with respect to the determination of whether a communicable 
illness arose out of employment, without further consideration of available public health evidence.  
 
Currently, the retirement homes sector (as many other healthcare sectors) is experiencing human 
resources challenge and any additional administrative burdens takes time away from their most 
important mandate of caring for seniors. We encourage the WSIB to align and coordinate with 
regulatory oversight bodies, namely the RHRA and Public Health Units, to ensure consistency and 
avoid reporting duplication.  
 
We appreciate the opportunity to participate in this consultation, and we are available to further 
engage with the WSIB should you require more information.  

Recommendation # 3: To make the Policy more explicit, we recommend that the decision-
maker is required to investigate and analyze all available public health information through 
the relevant Public Health Unit related to the communicable illness to measure and 
determine the likelihood that the communicable illness was contracted in the course of 
employment vs. in the general population.   
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From: George Maniatogiannis
To: Consultation Secretariat
Subject: Communicable illnesses policy consultation
Date: Thursday, February 23, 2023 10:48:16 AM
Attachments: image001.png

Dear Sir/Madam
 
Please find below my comments regarding this new legislation
 
This legislation should be limited to those professions that have a high risk of communicating the
respiratory infection (hospitals etc.) and not to all workplaces. Therefore, the section Determining
whether the communicable illness was contracted in the course of employment, should be
eliminated. It would be extremely difficult to determine the above in a workplace setting as the
recent experience has indicated.
 
Determining whether the worker contracted a communicable illness
Both conditions should apply (lab test AND a diagnosis by a treating health professional).
 
Exception to laboratory or clinical evidence of current infection
There should be NO exceptions. In the absence of evidence WSIB should refrain from adjudicating
such a case
 
The inability to identify a specific work-related contact source for the worker's communicable illness
does not mean the worker did not contract the communicable illness from exposure occurring in the
course of employment.
If unable to identify a contact source, this should be a unqualified rejection of the claim.
 
During a government-declared public health emergency related to a communicable illness, a worker’s
employment-related risk of contracting that communicable illness may be increased when:
• the public health emergency results in the implementation of public health measures
The criterion above may not lead to increased risk, on the contrary.
 
Thank you
 
George Maniatogiannis, CRSP
Health & Safety Manager
207 Queens Quay West, Suite 500 | Toronto, ON M5J 1A7 | Canada 
T: 416-863-2061  |   C: 416-678-6720
E: GManiatogiannis@portstoronto.com
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To: Consultation Secretariat
Subject: Communicable Disease Policy Feedback
Date: Friday, February 17, 2023 9:05:40 AM
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Hello,
 
It would be nice to see more emphasis on a illness being not work-related when full PPE measures are
in place, or at least a more thorough review of the mechanism of transmission if being considered for
allowance if PPE in place. Although a workplace may be in outbreak, sometimes this only requires 1-2
people for this to be declared by public health. During outbreaks, we increase PPE measures and
require all staff to don PPE while in the workplace. The PPE measures include fit-tested N95 masks, as
well as, gowns, gloves, etc. Although the policy does indicate PPE should be a consideration, many
adjudicators advise for communicable disease claims that as PPE is not 100% effective,  if there is an
outbreak and the person worked in the outbreak unit, the claim will be allowed. It would be nice to
see, not just that the employee worked with a resident who was ill, but what was the means of
transmission. For example, did the resident pull off the employee’s N95 mask and then increase the
employee’s risk by sneezing or, was there a bodily fluid exposure to the eyes, nose, or mouth due to a
PPE failure . Even with COVID, many individuals do not wear even surgical masks when out in the
general public performing their normal duties of daily living (i.e. groceries, doctor’s visits, etc.). How is
a person wearing full PPE at greater risk to a known exposure (that they can take greater care with),
than a person wearing no PPE during outbreak season out in the public with multiple unknown
exposures.
 
The draft policy has many references and/or implies, that just being around a known exposure in a
health care/long term care setting will be enough (see examples below). It would be nice to see added
to these statements something that also indicates “due to a failure in the PPE in place”.
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Employment-related activities that may create opportunities for exposure to and transmission
of a communicable illness in excess of the norm include, but are not limited to:

activities that require a worker to have direct and prolonged close contact with one or
more person(s) known to have or suspected of having the communicable illness in the
context of delivering health care, personal care, emergency aid, custody, or transport to
these persons

activities that require the worker to have direct contact with infectious substances, such
as the body fluids of persons known to have or suspected of having the communicable
illness, and

staying in employer-provided accommodations with one or more person(s) known to have
or suspected of having the communicable illness, such as accommodations in remote
mining camps or accommodations provided to temporary foreign agricultural workers.




Community-acquired communicable illnesses

Communicable ilinesses, such as influenza, the common cold, and COVID-19 are highly
transmissible and can be prevalent in the general population. In-person interactions that can
easily spread these communicable ilinesses are a part of everyday life and occur both inside
and outside of employment (e.g., in the home, community, and public settings). Outside of a
public health emergency, in-person interactions at work with colleagues, customers, clients,
or others, generally do not place the worker at a greater risk of contracting one of these
communicable ilinesses than the risk experienced by the general public. Therefore, a worker
who contracts one of these communicable ilinesses in the course of employment is generally
not entitled to benefits unless the worker's employment increased their risk of contracting
the communicable illness in some additional way. For example, the worker contracts the
communicable iliness while performing a job duty that subjected them to an exposure risk in
excess of the norm, such as delivering health care to a person known to have the
communicable iliness.








Seeking Disability Management Resources?

Non-Occupational Disability Management - Please referto: Disability Management - Durham Insider
Occupational Disability Management - Please refer to: Incident Reporting - Durham Insider

Please note, although | have sent this at a time that is convenient forme, it is not my expectation that
youread, respond or follow up on this email outside of your hours of work.





 
Thank you,
 

Emma Thompson | Coordinator, Workplace Safety & Insurance
The Regional Municipality of Durham
Emma.Thompson@durham.ca|905.668.7711 extension 2185|durham.ca
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LEGISLATION. No rights to any privilege have been waived. If you are not the intended
recipient, you are hereby notified that any review, re-transmission, dissemination, distribution,
copying, conversion to hard copy, taking of action in reliance on or other use of this
communication is strictly prohibited. If you are not the intended recipient and have received
this message in error, please notify me by return e-mail and delete or destroy all copies of this
message.
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March 26, 2023 
 
Sent via email 
 
WSIB 
200 Front Street W – 21st Floor 
Toronto ON  M5V 3J1 
 
Re: Draft for Consultation Purposes – Document # 15-03-15 

Dear Madam / Sir: 

Please consider this feedback on the above Communicable Illnesses Policy changes.  My group 

represents 140 members in the WSIB H & S Excellence program.  Each company is dedicated 

to the health and safety of their employees and has specific interests around this proposal for 

change. 

FEEDBACK: 

With the understanding that: 

• It will be impossible to determine the cause of origin of communicable diseases and 

• Many of the identified communicable illnesses are very much ‘at large’ within community 

settings e.g.: daycare, schools and 

• There are no medical tests for some of the communicable diseases: scabies, influenza, 

Norovirus and 

• All symptoms can be easily found via an easy internet search 

We are providing comments: 

• How does a business control this? The Government dropped masking and other 

mandates.  A company who enforces the continuation of these mandates have found 

employees leaving for less-compliant workplaces. 

• How will a case be adjudicated when the employer continues to enforce mandates 

(masking, distancing, cleaning, sanitizing etcetera). What is the balance of probabilities 

that the claim will be accepted? 

• We support the use of medical confirmation however how will the WSIB ensure that the 

medical documentation is not based upon the employee’s relationship with the medical 

practitioner? 

• WSIB only accepts a claim based upon medical for all other claims so are exceptions 

being considered for communicable illnesses? 

• What about repeat claimants? Will there be a limit on how many times an employee can 

claim this? 

• What about individuals who do not take responsibility for their personal health, thereby 

increasing the susceptibility to viruses? (E.g.: smokers, people with bad eating habits) 

• Are we able to offer modified work? 

• Will these claims be calculated at the same value as other workplace injuries with regard 

to employer premium impact? 
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• The paper indicates: 

o Immunization status Entitlement to benefits will not be denied solely because the 

worker is not immunized against the particular communicable illness for which 

there is a claim for benefits. 

How does this support the MHLTC’s messaging on vaccines and boosters? 

• What paperwork would the employee need to complete to substantiate their opinion that 

they contracted the illness in the workplace? 

• Is there any consideration for extending benefits for complicated cases and a delay in 

recovery? 

• How much is the WSIB taking into consideration that vaccinations, medication changes and 

food poisoning all have similar symptoms to influenza? 

• Are there any communicable illnesses that would be declined based upon the employee’s 

work? E.g.: those who travel out of Province for business? 

• Will the adjudication process deny claims for those who have recently travelled? 

To be clear, this could be a disincentive to employers who currently provide paid ‘sick days’ for 

things like influenza.  Many businesses experienced an issue when the government brought in 

10 days of sick pay.  Each business was impacted by this paid leave.  Some employees had 

already taken their 10 days by the end of January (no proof required) and many employees feel 

that this is time that they are ‘owed’. 

Taking into consideration that both Norovirus and Influenza are on the list, we are left with the 

opinion that this is being proposed to support the lack of a Provincial mandatory paid sick pay.   

As an employer in Ontario, it is impossible, without Government mandates returning, for us to 

implement sufficient precautionary measures.  We could go to disciplinary action for employee 

non-compliance, however, we would then be faced with grievances and a mass exodus to non-

compliant employers. An exodus of employees would result in the employer not meeting their 

contractual obligations and finding employees in today’s climate is a huge challenge. 

To amend the current policy on Communicable Diseases would result in increased WSIB 

premiums, and, for small businesses, this has the potential to be crippling. 

Yours truly 

 
 
 
 

Ellaline J. Davies P.GSC, CHSO, CHSR, Exemplar Global:  ISO45001 Lead Auditor,  
Exemplar Global:  ISO45001Lead Management Consultant,  
Exemplar Global ID. 115238 
President 
Safety Works Consulting Inc 
 

 



SCHEDULE 2 EMPLOYERS' GROUP 

Via email Consultation Secretariat@wsib.on.ca 

March 24, 2023 

Consultation Secretariat - WSIB 
200 Front St. West 
Toronto, Ontario MSV3J1 

Re: Draft Communicable Illnesses Policy 

On behalf of the Schedule 2 Employers' Group (S2Eg), we appreciate the opportunity to provide 
feedback on the draft Communicable Illness policy. The Schedule 2 Employers' Group Executive 
is pleased to provide our input. 

We agree that a policy and guideline is advisable and will assist in fair and consistent 
determination of entitlement to a suite of benefits and services intended to mitigate the impact of 
a work-related exposure, improve function, quality of life, and restore the preinjury earnings 
profile.  As Schedule 2 employers, who pay full costs plus and Administrative Fees to the WSIB, 
this must be done in a financially responsible manner (as required by the Workplace Safety 
and Insurance Act (WSIA) purpose clause). It must be equitable and objectively based as 
a determinant for benefit entitlement. 

Overall, the S2Eg Executive and members-at-large were favourably inclined to most of the 
provisions. However, several suggested improvements or changes are set out below. 

Formatting 

A definition of terms should be included at the start of the policy document, followed by “Entitlement 
Criteria” and Guidelines”.  

Definitions 

“Significant Contribution”, as referenced on Page 2 of the draft, needs be defined, including risk factors 
considered. 

“Essential worker”, referenced on page 4 of the draft document needs to be defined. 

Employment Risk Factors  

With reference to Page 4, it is our position that the term “suspected of having” is problematic as it is too 
vague and broad, especially in reference to illnesses such as cold & influenza.  We recommend that 
this phrase be deleted from the policy.  We note that the process of submitting a PEIR form in cases of 
“suspected” exposure, already exists.  

Also, on Page 4 “Staying in employer-provided accommodations…” and “…in remote mining camps or 
accommodations provided to temporary foreign agricultural workers.” needs to be amended to 
“employer-required communal accommodations or transportation” as this part of the policy has to do 
with group environments and not accommodations. Examples should read “communal housing or 
transportation such as, but not limited to...”.  



-2-
   Re: Communicable Illnesses Policy Consultation 
____________________________________________________________________________________  

Public Health Emergency 

Essential Worker needs to be clearly defined, as it pertains to the policy with clear distinction between 
frontline and essential workers.  

Using COVID as an example, the draft policy does not, but should, reference information or direction 
from Public Health from the various levels of government. Reference to best practices of Public Health 
under its own heading. 

The word “directive” should be added to “public health measures”. 

We strongly oppose the inclusion of the APPENDIX, at least in its current form with the information 
proposed.  

While practice documents are not part of the policy document, it may be helpful to either incorporate or 
make reference to current, more comprehensive resources, for example the WSIB ’s Work-Related 
Communicable Illness, Adjudicative Support Document, Occupational Disease Policy and 
Research Branch, March 2011. It would be of great assistance to WSIB staff, system partners and 
stakeholders (healthcare providers, worker and employer groups) to have this document updated and 
reissued during this consultation/review period. 

Yours truly, 

Laura Russell 
Chair, Schedule 2 Employers' Group 



 

 

 

March 27, 2023 

Consultation Secretariat, WSIB 
Workplace Safety and Insurance Board (WSIB) 
Consultation_secretariat@wsib.on.ca 

Subject: Spectrum Health Care’s Response to WSIB Communicable Illness Policy Consultation 

The WSIB Ontario has launched a consultation process for feedback related to their draft 

communicable illness policy. Spectrum Health Care (SHC) appreciates the opportunity to 

comment on some potentially broader issues stemming from the policy as written. Although 

WSIB states the policy is “not a change in direction” and the policy “provides detailed and clear 

guidance about how entitlement in communicable illness claims has been and will continue to be 

adjudicated”, SHC believes that additional clarity is required around key points as outlined below. 

Specifically, our concerns address three topics: 

1. The process for confirmation of the illness 

2. Clarity around where and how the claimant was exposed 

3. The length of time communicable illness claims will impact company insurance premiums  

The policy requires that all claimants document their illness either through confirmation from a 

laboratory test or from a formal diagnosis given by a qualified health professional. We believe 

that taken in isolation, this requirement is insufficient to prove communicable disease illness. For 

example, there are no laboratory tests available for common communicable illnesses such as 

influenza or the common cold. Further, in the absence of laboratory validation, doctors or other 

health professionals will not be able to confirm an illness just based on symptoms alone since 

many illnesses exhibit common symptoms. There will also be instances where doctors, asked to 

write medical notes by a patient to support a claim, will write these notes without sufficient 

clinical evidence. Unless there is a laboratory test that can be administered with high results 

accuracy, confirmation of a communicable illness will be unreliable. We recommend that WSIB 

identify what tests are acceptable for confirmation of specific diseases.   

Communicable illnesses, by their very definition, are highly contagious and spread easily 

throughout the community. How would it be possible for anyone to truly determine whether 

someone was infected with influenza while taking the bus to work or whether it happened in 

their place of work, perhaps a third-grade classroom or the emergency department at a hospital? 

Leaving this decision to an assessor invites variability to the process if their only data inputs 

include transmission routes, opportunities for exposure, and frequency of potential exposure. 

 

mailto:Consultation_secretariat@wsib.on.ca


 

 

 

Our recommendation specifically related to communicable illnesses is to apply the criteria in 

very specific circumstances such as: 

1. Declaration of a Public Health Emergency related to a communicable illness 

2. Declaration of a confirmed outbreak in a place of work 

3. Exposures limited to remote or confined workspaces (such as agricultural workers who 

live together) 

4. Illness from communicable diseases not commonly found in the community  

Where these conditions do not exist, there will never be sufficient evidence of transmission in a 

specific work setting.   

Lastly, if exposures and claims occur during a Public Health Emergency, it is likely that this 

emergency condition will be time-limited in nature. Claims processed for a specific year will 

impact premiums for the following eight years (6 years with actual financial impact), even if the 

emergency condition or illness transmission no longer exist. We recommend that WSIB revisit or 

amend this policy to contain the time period for which an impact to premiums occur – possibly 

12 months following the end of an Emergency Order condition. In addition, since many of these 

exposures will be beyond the control of an employer, we recommend keeping the costs 

collectivized for this period of time, or alternately report these costs on a standalone basis and 

implement plans to offset this cost for employers.   

Thank you very much for the opportunity to provide feedback on this policy. Should you have any 

questions related to the above, please do not hesitate to contact me directly. 

Sincerely, 

 

Sandra Ketchen 

President & CEO 

Spectrum Health Care 

 

 



SUZANNE M

tRoFt3lrotlAL cortoiAlloil

Certified Sp€cialist
Workplace Satety and Insurance Law

WSI B Consultation Secretariat

RE: Draft communicable illness policy 15-03-15

ln response to the draft policy on communicable illnesses I feel that there are a few gaps in this policy

One would be that HIV is a communicable illness that can be acquired in a workplace by health care

professionals and first responders via needle stick injuries and blood airborne particles.

Secondly is tuberculosis being an illness which can effect again health care professionals and also

migrate workers in their workplaces

Thirdly would be hepatitis C is an illness which can be acquired in the workplace by health care

professionals and first responders via needle stick injuries and blood airborne particles

Also regarding Table 1 in the appendix of the policy is this a definitive list of illness or is it just an

example to be used in determining entitlement of a communicable illness

I have attached the addendum to table 1 of the above-mentioned illnesses

Since yo

Ba

ne M. Dajczak

and Solicitor
at

s.

Greenwood Centre, Suite 214, 3200 Deziel Drive, Windsor, ON N8W 5K8 5L9-969-3262



Table 1 Determinng entitlement - Genreral characteristics illustrated with examples of commomn communicable illnesses

Period of Comm unicability

lnfectivity is presumed to be

lifelong

Pulmonary TB - contagious for
about 2 to 3 weeks - Latent TB,

also called inactive TB or TB

infection, isn't contagious. Latent
TB can turn into active TB, so

treatment is important.
Active TB. Also called TB disease,

this condition makes you sick

and, in most cases, can spread to

others. lt can occur weeks or
years after infection with the TB

bacteria.

lncbation Period

(Ranee)

1- 3 months

3-9 weeks

Mode of Transmission

parenteral route (needle stick),

via the exchange of a variety of
body fluids from infected
people, such as blood, breast

milk, semen and vaginal

secretions

Airborne

Signs and Sympotms

fever, A tired feeling, Swollen

lymph nodes (also called lymph
glands), Swollen tonsils (also

called tonsillitis), A sore throat,
Joint and muscle aches,

Diarrhea, A rash

Coughing for three or more

weeks,

Coughing up blood or mucus,

Chest pain, or pain with
breathing or coughing,

Unintentional weight loss,

Fatigue,

Fever,

Night sweats,

Chills,

Loss of appetite

Communicable

lllness

HIV

Tuberculosis (TB)



1or more weeks before the
onset of symptoms, and during

the acute clinical stage of HCV

infection.

2 weeks to 5
months. Following

initial infection,

approximately
8O% of people do
not exhibit any

symptoms

parenteral route (needle stick),

blood to blood (direct contact

with an infected person), blood
drolets and aersoled blood

Bleeding easily,

Bruising easily,

Fatigue,

Poor appetite,
Yellow discoloration of the skin

and eyes (jaundice),

Dark-colored urine,
Itchy skin,

Fluid buildup in your abdomen
(ascites),

Swelling in your legs,

Weight loss,

Confusion, drowsiness and

slurred speech (hepatic

encephalopathy),
Spiderlike blood vessels on your

skin (spider angiomas)

Hepatitis C
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Policy 
A worker is entitled to benefits for a communicable illness arising out of and in the course of 

the worker’s employment. 
 

Purpose 
The purpose of this policy is to provide entitlement guidelines for claims for communicable 

illnesses. 
 

Guidelines 
For the purposes of this policy, a "communicable illness" means an illness due to a specific 

infectious agent (e.g., viruses, bacteria) that arises through transmission of that agent from 

person to person or from animal to person; either directly or indirectly. 

Input from Tillsonburg District Chamber of Commerce members:  Our comments apply specifically to 

the adjudication of COVID-19 Claims specifically due to the WSIB Changes to COVID-19 Claims as of 

July 1, 2022, costs and counts associated with your COVID-19 related claims will be applied in the 

calculation of your rates as a Schedule 1 business. 

 

It is our belief that this policy NOT include pandemic illnesses such as COVID-19.  

 
 

Entitlement criteria 
In deciding whether a worker has initial entitlement to benefits for a communicable illness, a 

decision-maker determines whether: 

• the worker contracted a communicable illness 

• the worker contracted the communicable illness while in the course of employment, and 

• the communicable illness arose out of the worker's employment, in that the employment 

made a significant contribution to contracting the communicable illness. 

• Input from Tillsonburg District Chamber of Commerce members:  We believe the 

language is too broad in this section and could be clearer and more direct.  As worded 

now, it could be interpreted in a liberal manner by individual adjudicators/decision-

makers.  Perhaps including the words ‘proof beyond reasonable doubt’ or more 

substantive wording somewhere in this section that would prevent misinterpretation. Or 

consider the words such as “ALL 3 elements must be present and beyond a reasonable 

doubt”. 

 

Immunization status 
Entitlement to benefits will not be denied solely because the worker is not immunized 

against the particular communicable illness for which there is a claim for benefits. 
 

Determining whether the worker contracted a communicable illness 
In addition to other relevant evidence gathered during the adjudication of a claim, one or 

both of the following will generally be necessary to establish the worker has or had at the 
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relevant time a specific communicable illness: 

• laboratory confirmation of current infection (e.g., positive laboratory or diagnostic test 

result), or 

• a diagnosis by a treating health professional qualified to provide such a diagnosis based 

on a clinical assessment of the worker during the period of illness. 

 

Exception to laboratory or clinical evidence of current infection 
A claim for a communicable illness may be adjudicated in the absence of laboratory or 

clinical evidence from the relevant time indicating the existence of a current infection in the 

worker if the worker has or had a legitimate reason for not seeking health care or laboratory 

testing during the period of illness. 

 

Input from Tillsonburg District Chamber of Commerce members:  Further to the above two sections: 

“Determining whether the worker contracted a communicable illness”; and “Exception to laboratory 

or clinical evidence of current infection”, we suggest this be changed and that  proof with a 

laboratory / clinical evidence of illness is absolutely mandatory and a minimum requirement to 

make a claim.  



15-03-15 Draft for Consultation Purposes Document 

Number 

Section 

In the Course of and Arising Out of 

Operational 

Policy Subject 

Communicable illnesses 

Published: 

Application date: 

Page 3 of 

10 Draft for Consultation Purposes 

 

 

 
 

 

Legitimate reasons include, but are not limited to: 

• the period of illness is short-lived (i.e., 24 - 48 hours) 

• the worker cannot access or does not qualify for diagnostic testing, and 

• laboratory confirmation is not available for the communicable illness. 

 

In the absence of laboratory or clinical evidence of current infection, a decision-maker will 

determine whether the worker has or had at the relevant time a specific communicable 

illness based on the available evidence including, but not limited to: 

• a laboratory test to detect a previous infection (e.g., antibody test) 

• the worker’s presentation (i.e., signs and symptoms) and whether it is compatible with the 

signs and symptoms of the communicable illness established to exist in the workplace 

• the diagnostic criteria for the communicable illness, and 

• the advice or opinion of a medical consultant. 

 

Determining whether the communicable illness was contracted in the 

course of employment 
A communicable illness will generally have been contracted in the course of employment 

when the decision-maker is satisfied, based on all of the relevant evidence, that the worker 

was exposed to and contracted the communicable illness while at the workplace or during 

working hours, or while performing a work-related duty or an activity reasonably incidental to 

employment. For more information on the application of the criteria of place, time, and 

activity, see 15-02-02, Accident in the Course of Employment. 

 

Infectious agents that are capable of causing communicable illnesses in humans are 

widespread in the environment and multiple sources of infection may exist inside and 

outside of the workplace. In determining whether a worker contracted a communicable 

illness while in the course of employment, as opposed to outside of that employment, the 

decision-maker must gather and weigh the evidence related to potential work-related and 

non-work-related exposures to the communicable illness. 

 

Factors to consider when gathering and weighing the evidence related to potential work- 

related and non-work-related exposures to the communicable illness include, but are not 

limited to: 

• the route of transmission of the communicable illness (e.g., contact, droplet, airborne, 

oral) 

• the opportunities that existed for exposure to and transmission of the communicable 

illness both inside and outside of the worker's employment, including contact with 

persons known to have or suspected of having the communicable illness (e.g., coworkers, 

patients, friends, family members) 

• the frequency, duration, and types of potential exposures to the communicable illness 

(e.g., protected vs. unprotected , direct vs. indirect), and 
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• the compatibility of the incubation period for the communicable illness with the interval 

between the onset of the worker's symptoms or a positive diagnostic test result and the 

opportunities for transmission found to exist. 

 

(The key characteristics of a sample of communicable illnesses that occur in Ontario can be 

found in the Appendix.) 

 

The inability to identify a specific work-related contact source for the worker's communicable 

illness does not mean the worker did not contract the communicable illness from exposure 

occurring in the course of employment. In the absence of a specific work-related contact 

source, the decision-maker must determine the issue of whether the communicable illness 

was contracted by the worker while in the course of employment after weighing all of the 

available relevant evidence. 

Input from Tillsonburg District Chamber of Commerce members: We believe the use of the 

words “performing a work-related duty or an activity reasonably incidental to employment” 

opens a HUGE array of potential claim situations and should be changed.  Consider 

activities such as ‘after hours networking’ or ‘traveling through an airport / on an airplane, 

or a train’ for work.  These activities are often ‘work related’ but are also places where large 

masses of people gather and are in close contact.  
 

Determining whether the communicable illness arose out of 

employment 
A worker’s employment will have made a significant contribution to contracting a 

communicable illness when the decision-maker is satisfied that: 

• the employment placed the worker at an increased risk (i.e., increased likelihood) of 

contracting the communicable illness as compared to the risk experienced by the general 

public during ordinary or routine activities of daily living, and 

• the communicable illness was contracted by the worker from exposure that occurred in 

the course of their employment as a result of the identifiable increase in risk. 

 

The worker's employment will generally not have made a significant contribution to 
contracting the communicable illness when these conditions are not met. 

 

In determining whether the worker's employment made a significant contribution to the 

contraction of the communicable illness, the decision-maker considers both the risk factors 

that are associated with the worker’s occupation or job as well as the individual 

circumstances that led to the worker contracting the communicable illness. 

Input from Tillsonburg District Chamber of Commerce members: This area is more clear  

about how to determine that it’s an employer issue by using the words “the employment 

placed the worker at increased risk compared to the risk experienced by the general public”. 

However, this could still be very liberally interpreted. For example, if a person going out to 

shop at the grocery store is a 50% risk of catching a disease, and the risk goes up to 55% for 

some reason while at work, does that justify a need for the employer to shoulder the financial 

responsibility for this?  Again, can this area be tightened up with more clarity. 
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General Comments and Recommendations from Tillsonburg District Chamber of Commerce 

Members:  

1.  Remove COVID-19 pandemic related disease compensation from allowable WSIB claims 

or occupation disease benefits.  

a. Additionally, in anticipating future pandemics, COVID-19 should not be deemed a 

compensable condition arising out of, and in the course of employment. It should be 

treated as the common cold or flu and other similar diseases that are considered global 

and community-driven, and not workplace issues. (The default is that these are 

generally not compensable). 

 

2. If recommendation #1 cannot be accommodated, and a WSIB claim is allowed, then the WSIB 

claim costs should be pooled under employer collective liability, not the individual employer 

account liability. 

 

3. Amend the WSIB Policy manual to provide a clear test for when COVID-19 claims should be filed 

and will be allowed, but only if it applies to collective liability. 

 

 

4. Amend the WSIA to, in addition to limiting year-over-year premium increases, also restrict total 

claims-related costs shouldered by the employer because of lifetime claims. 

 

5. Make the WSIA and WSIB Policy Manual more user-friendly and transparent to all stakeholders.  

WSIA Section 15 Occupational Disease needs to identify the worker’s claim standard of proof 

evidence.  

 

We recognize this public stakeholder policy consultation is a positive step; however, a major 

challenge still exists after the legislative change of July 1, 2022.  As of that date it is even 

more challenging to prove the initial point of original COVID-19 disease contact with standard 

of proof.  One of the major issues is the potential of significant cost impact to many 

employers. This is where it becomes very difficult to look at the scope of an individual 

employer’s liability over the life cycle of a claim. 

 

We recommend that WSIB adjudication at the front end of claims be communicated in a more 

transparent manner to avoid employer appeals and a potential tribunal process.  It is proven 

through the WSIB statistics where the employer has a <25% success rate of overturning a 

poor claim decision at major cost to the employer which can take years to navigate.  Also, as 

per WSIB statistics, approximately 25% of COVID-19 claims (80k/20k) are allowed and 

compensable. In the new prospective system, this could have major impact to the employer 

community for up to 11 years on some claims.  Allowable WSIB decisions on the COVID-19 

employee permanent disabilities, lost time, NEL awards, pension/benefits offset, fatality 

claims, and survivor benefits can have impact into the six figure dollar amounts.  WSIB claims 

are now moving 85% of workers net income to 90%.  This new change will compound the 

problem even further.   

 

There have already been some significant employer exposures since the July 1, 2022 
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implementation date; and this exposure is on something that is very much outside of the 

Employers control because of updated and reduced Public Health guidelines for managing 

COVID-19 – essentially now accepting it as part of normal, everyday life.  

 

We appreciate the opportunity to participate in this consultation process. 

 

On behalf of the Tillsonburg District Chamber of Commerce members, thank you. 

 

Suzanne Renken 

CEO 

Tillsonburg District Chamber of Commerce 

suzanne@tillsonburgchamber.ca 

519-688-3737 

20 Oxford Street 

Tillsonburg, Ontario 

N4G 2G1 

 

 

 

Employment risk factors 
A worker's employment will generally place the worker at an increased risk of contracting a 

communicable illness as compared to the risk of contracting the communicable illness 

through ordinary or routine activities of daily living when: 

• the rate of the communicable illness is significantly higher in the worker's place of work 

than in the general population (e.g., widespread outbreak in the workplace, treatment or 

care of populations with a significantly higher rate of the illness, or travel to a region with 

a significantly higher rate of the illness), and/or 

mailto:suzanne@tillsonburgchamber.ca
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• the worker's employment activities create opportunities for exposure to and transmission 

of the communicable in excess of the opportunities associated with ordinary or routine 

activities of daily living. 

 

Employment-related activities that may create opportunities for exposure to and transmission 

of a communicable illness in excess of the norm include, but are not limited to: 

• activities that require a worker to have direct and prolonged close contact with one or 

more person(s) known to have or suspected of having the communicable illness in the 

context of delivering health care, personal care, emergency aid, custody, or transport to 

these persons 

• activities that require the worker to have direct contact with infectious substances, such 

as the body fluids of persons known to have or suspected of having the communicable 

illness, and 

• staying in employer-provided accommodations with one or more person(s) known to have 

or suspected of having the communicable illness, such as accommodations in remote 

mining camps or accommodations provided to temporary foreign agricultural workers. 

 

Community-acquired communicable illnesses 
Communicable illnesses, such as influenza, the common cold, and COVID-19 are highly 

transmissible and can be prevalent in the general population. In-person interactions that can 

easily spread these communicable illnesses are a part of everyday life and occur both inside 

and outside of employment (e.g., in the home, community, and public settings). Outside of a 

public health emergency, in-person interactions at work with colleagues, customers, clients, 

or others, generally do not place the worker at a greater risk of contracting one of these 

communicable illnesses than the risk experienced by the general public. Therefore, a worker 

who contracts one of these communicable illnesses in the course of employment is generally 

not entitled to benefits unless the worker's employment increased their risk of contracting 

the communicable illness in some additional way. For example, the worker contracts the 

communicable illness while performing a job duty that subjected them to an exposure risk in 

excess of the norm, such as delivering health care to a person known to have the 

communicable illness. 

 

Public health emergency 
During a government-declared public health emergency related to a communicable illness, a 

worker’s employment-related risk of contracting that communicable illness may be increased 

when: 

• the public health emergency results in the implementation of public health measures to 

control or prevent the spread of the communicable illness in the general public (e.g., stay- 

at-home orders), and 

• the worker is employed as an essential worker at a workplace that remains open during 

the public health emergency and has in-person interactions as part of their job duties. 
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Loss of earnings (LOE) benefits and period of communicability 
When a claim for a communicable illness has been allowed, a worker may be entitled to LOE 

benefits for the period of communicability, even if the worker is asymptomatic or only has 

mild symptoms, if the communicability of the worker prevents or limits their ability to return 

to work, see 18-03-02, Payment and Reviewing LOE Benefits (Prior to Final Review). 

 

In this section, "period of communicability" means the time during which an infectious agent 

may be transferred directly or indirectly from an infected person to another person. During 

this period, a worker with a communicable illness poses a risk of transmitting it to others in 

the workplace. 
 

Prevention of communicable illnesses 
A worker who is exposed to a communicable illness in the workplace, but free of illness (i.e., 

symptom-free and no laboratory confirmation or clinical diagnosis), may be legally required to 

self-isolate or may be sent home by the employer. Workers who are free of illness do not 

have entitlement to benefits under the Workplace Safety and Insurance Act, 1997 for the 

period of time in which they are required to remain out of the workplace on a precautionary 

basis. However, if a worker subsequently develops symptoms or tests positive for a 

communicable illness, they may be entitled to benefits. 
 

Application date 
This policy applies to all claims for a communicable illness with an accident date on or after 

[TBD] 
 

Document history 
This is a new document. 

 

Policy review schedule 
This policy will be reviewed within two years of the application date. 

 

References 
Legislative authority 
Workplace Safety and Insurance Act, 1997, as amended 

Sections 2, 13, 43, 159 

 

Minute 
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APPENDIX 
 

The defining features of a sample of communicable illnesses that occur in Ontario are 

provided in the table below. 

 
The key characteristics described for each communicable illness include: 

1. Signs and symptoms – the main clinical features; 

2. Mode of Transmission – the mechanisms by which the infectious agent is spread to 

humans; 

3. Incubation Period – the time interval between initial contact with the infectious organism 

and the first appearance of symptoms associated with the infection; and 

4. Period of Communicability – the time during which an infectious agent may be transferred 

directly or indirectly from an infected person to another person; or from an infected animal 

to humans. 

 

Table 1. Determining entitlement - General characteristics illustrated with examples 

of common communicable illnesses 

 
Communicable 

Illness 

Signs and 

Symptoms 

Mode of 

Transmission 

Incubation 

Period 

(Range) 

Period of 

Communicability 

Norovirus 

infection 

nausea, vomiting, 

fever, watery 

diarrhea, abdominal 

pain 

fecal-oral, direct 

person-person and 

indirect or airborne 

transmission 

1-2 days highest during 

acute stage and 

up to 72 hours 

after symptoms 

resolve 

Scabies intense itching, 

papules, vesicles or 

tiny linear burrows 

and lesions 

prolonged direct 

contact with 

infested skin 

2-6 weeks until mites and 

eggs are 

destroyed 

Influenza fever, cough, 

headache, muscle 

aches and pain 

primarily 

transmitted by 

droplets and spread 

through coughing or 

sneezing; may also 

be transmitted 

through direct or 

indirect contact 

with infected 

respiratory 

secretions 

1-4 days 1 day before the 

first symptoms 

until 5 days after 

first symptoms 
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COVID-19 fever and/or chills, 

cough, shortness of 

breath, decrease or 

loss of taste or smell, 

runny nose/nasal 

congestion, 

headache, extreme 

fatigue, sore throat, 

muscle aches or joint 

pain, gastrointestinal 

symptoms (i.e. 

vomiting or diarrhea) 

inhalation of 

infectious 

respiratory particles 

of varying sizes - 

aerosols (smaller 

particles) and 

droplets (larger 

particles) 

1-14 days two days before 

symptom onset 

and can last until 

ten days following 

symptom onset 

Hepatitis B asymptomatic, 

fatigue, loss of 

appetite, joint pain, 

abdominal pain, 

nausea, vomiting, 

fever, and dark urine, 

jaundice 

direct or indirect 

transmission via 

inanimate objects, 

blood and blood 

products, body 

fluids 

45-180 

days 

weeks before 

onset of first 

symptoms and 

remain infective 

through acute 

clinical course 

Lyme disease fever, headache, 

muscle and joint pain, 

fatigue and an 

expanding red rash, 

neurological and 

cardiac abnormalities 

tick-borne; bite of 

an infected 

blacklegged tick 

3-30 days 

after tick 

exposure 

no evidence of 

person-to-person 

transmission 

 



 

 

March 27, 2023 
 
The Workplace Safety & Insurance Board  
Consultation Secretariat  
 
 
RE: Response to WSIB Draft policy - Communicable Illness  
 
On or about February 17, 2023 the Workplace Safety and Insurance Board (“WSIB”) released a 
Draft Communicable Illness Policy (“Draft Policy”) document number 15-03-15 for consultation. 
The WSIB has stated that the Draft Policy reflects their current practice, it is not a change in 
direction but rather it provides detailed and clear guidance about how entitlement for 
communicable illness claims have been and will be adjudicated. It further provides examples of 
the types of employment settings and activities that may have increased risk. In response to the 
request for feedback, the Toronto Transit Commission (“TTC”) provides the following comments 
on the WSIB’s proposed Draft Policy.  
 
1. TTC 

The TTC employs approximately 15,000 employees and operates a public transit system 
consisting of conventional services (bus, streetcar, subway, light rail and rapid transit line) and 
specialized service (Wheel-Trans) in and around the City of Toronto. A majority of its employees 
perform front line customer service related duties independently in various work locations.  
The TTC is a Schedule 2 employer that pays dollar for dollar for every benefit received by an 
employee pursuant to the Workplace Safety and Insurance Act, 1997 (“WSIA”) plus an 
administration fee.    
 
2. Communicable Illnesses 

The TTC recognizes that a worker could contract a communicable illnesses while at work and 
may be considered an occupational illness under the WSIA benefit entitlement. The Draft Policy 
in its current form will have significant cost implications for the TTC as the TTC experienced 
during the COVID-19 pandemic. Although the Provincial Government provided some cost relief, 
the TTC is still incurring significant costs due to approved claims for COVID-19. The TTC’s 
costs would have been considerably higher had the Provincial Government not offered COVID-
19 reimbursement for the set period of time.  
 
A fair and balance policy considering the nature of communicable illnesses, protect and 
unprotected exposures and the complex issues of causation is necessary.   
The goal of the TTC’s comments on the Draft Policy is to ensure that the WSIB’s approach to 
determining entitlement for communicable illnesses is objective, reasonable, fair and proactive. 
Reasoned decisions regarding a worker’s entitlement for communicable illness must be made at 
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the initial entitlement stage by a qualified WSIB assessor based on:   
 

 A policy that establishes clearly defined objective and identifiable entitlement criteria; 

 A policy that is consistently applied; 

 A competent WSIB assessor with knowledge in the areas of transmission, exposures 

and the nature of the specified communicable illness; 

 A competent WSIB assessor who understand the nature of the worker’s job duties and 

the workplace measures in place to prevent the transmission and/or contraction of 

communicable illnesses in the workplace;  

 A WSIB assessor who conducts a documented thorough review of the worker’s other 

possible sources of contraction of the communicable illness;  

 Timely, fair, reasonable, strong and documented thorough investigation by the WSIB 

assessor to determine whether the evidence significantly supports that the 

communicable illness was contracted while at work and not through other means 

including but not limited to the broader community or through personal/social activities 

outside of work;  

 A proper objective and clearly documented requirement to accurately diagnose the 

communicable illness through laboratory confirmatory tests when one exists; and 

 Clear objective evidence of the workplace contact or incident where the worker was 

directly or indirectly infected by the communicable illness.    

    
3. Communicable Illness Guidelines:  

Presently, the WSIB does not have an Operational Policy on communicable illnesses but has 
been assessing, adjudicating and determining entitlement for occupational illness claims for 
communicable illnesses.   Given the difficulties of assessing sources of transmission and 
exposure, general guidelines should be established to guide and direct assessments of how a 
worker contacted a communicable illness and whether it was contracted at work or the 
community at large.  

 
4. Determining whether the worker contracted a communicable illness in the Workplace:  

 
To determine whether a worker contracted a communicable illness in the workplace, the Draft 
Policy provides that “other relevant evidence” will be gathered during the adjudication of a claim.  

 
The Draft Policy does not set out or clearly identify what “other relevant evidence” is to be 
gathered during the adjudication process. The generalized reference in the Draft Policy to “other 
relevant evidence” is subjective and ambiguous which will lead to varying interpretations, 
inconsistencies in adjudication of claims, and potential inaccurate entitlement decisions. The 
Draft Policy at a minimum should specify different type(s) of relevant information including 
examples that must be obtained from all relevant parties to ensure a fair fulsome investigation 
and adjudication process and proper decision of entitlement to benefits under the WSIA.   
 
The Draft Policy allows: “…one or both of the following will generally be necessary to establish 
the worker has or had at the relevant time a specific communicable illness: laboratory 
confirmation of current infection (e.g. positive laboratory or diagnostic test result), or a diagnosis 
by a treating health professional qualified to provide such diagnosis based on a clinical 
assessment of the worker during the period of illness.” The Draft Policy ought to adopt stricter 
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language that makes this an absolute requirement and not merely generally necessary 
suggestion which can be interpreted as optional. The Draft Policy must set out clear and 
objective criteria to ensure accurate diagnoses of communicable illnesses are made.  
 
The second option presented in the Draft Policy “a diagnosis by clinical assessment” must only 
be used in cases where a laboratory test or an objective diagnostic test does not exist. There 
are many communicable illnesses that cannot be accurately diagnosed by clinical assessment 
alone. Many viral illnesses such as COVID-19, influenza, RSV and other respiratory illnesses 
have similar presentation and symptoms and a healthcare professional will not be able to 
accurately determine which communicable illness the worker has based on presentation alone. 
The WSIB assessor cannot determine entitlement to benefits in the absence of an actual 
confirmed diagnosis. Proper and accurate diagnoses based on objective testing is essential to 
determine if the worker actually had or has a communicable illness. It would be unjust to the 
employer to deem a communicable illness occurred in the workplace without an objective and 
properly supported diagnosis.    
 

4.1 Exception to laboratory or clinical evidence of current infection:              
 
The TTC does not dispute that an exception may be reasonable in the specific circumstance 
when there is no laboratory or diagnostic test for the communicable illness or the worker is not 
eligible for a laboratory test.   In such limited circumstances, the WSIB should vigorously and 
consistently apply established criteria while considering the specified nature of a worker’s job 
duties and protective measures in place to protect a worker from contracting the communicable 
illnesses.  
 
The TTC has great concern that a test will not be required for a short lived illness. Laboratory 
testing will in many cases still likely be positive for some time even after the acute phase has 
ended. The reliance of antibody testing is problematic and flawed. The assessor will not be able 
to determine if there was previous infection with an antibody test or if it was from a prior 
exposure to the illness or related to a vaccine induced antibody if a vaccine exists.  
 
The WSIB is strongly urged to consider removing the ability to approve benefits for a 
communicable illness in the absence of both laboratory confirmation tests and clinical 
evidence/evaluation of a health practitioner all together. In the absence of this evidence the 
WSIB would be relying solely on the word of the worker thereby inappropriately providing the 
worker the benefit of the doubt as there would be no objective evidence available to support that 
the communicable illness in fact occurred and/or was contracted in the workplace.  
 

4.2 Timeliness of worker claims  

 
The Draft Policy does not address the implications for the worker’s claim for entitlement to 
benefits when he or she fails to report alleged communicable illness in a timely manner.  
 
While entitlements to benefits under the WSIA are based on no fault system, there must still be 
objective evidence that the alleged communicable illness was actually contracted at work. The 
failure to report alleged communicable illness in a timely manner denies both the WSIB and the 
employer the ability to fully investigate and assess entitlement to benefits under the WSIA.  In 
addition, delayed reporting directly impacts the worker’s ability to obtain proper confirmatory 
tests. In the case of communicable illnesses, time is of the essence and clear directions should 
be provided to workers to immediately report their illnesses on the first day of absence.   



 

4 
 

Otherwise delayed reporting by a worker could result in claims being approved by the WSIB 
inappropriately.  The TTC further notes that investigations into the contraction of alleged 
communicable illness in the workplace can be substantial and should include:  contact tracing; 
reviewing and considering a worker’s job duties; reviewing and considering workplace safety 
measures;  interviewing witnesses at work and personal; medical evidence; etc. Given the 
scope of an appropriate and fair investigation and how much evidence and records must be 
considered, weighed and assessed by the WSIB, the TTC would recommend that the WSIB be 
sure it is prepared to fairly conduct these investigations where the worker has failed to report 
alleged communicable illness in a timely manner.  
 
In the absence of confirmation testing and medical evidence, a clear determination that the 
alleged communicable illness occurred cannot be made; and should not made based on a 
workers self-report when there is no objective evidence. The TTC asserts that a mere verbal 
claim by a worker that they had a communicable illness based on self-report of symptoms and 
self-report of where they may have contracted the alleged communicable illness is simply not 
sufficient for the purposes of establishing that an alleged communicable illness in fact occurred 
and arose out of the course of employment.  It is easy to verbally repeat symptoms of a widely 
publicized illness to improperly obtain benefits under the WSIA.  The failure to properly conduct 
a timely investigation and establish that alleged communicable illness occurred could result in 
the WSIB approving claims for workers who actually have no entitlement to benefits.    
 
 
5. Determining whether the communicable illness was arose out of employment 

 
To determine entitlement for communicable illness, the Draft Policy provides that a worker will 
generally be entitled to benefits for communicable illness if the communicable illness arose out 
of the worker’s employment in that the employment made a “significant contribution” to 
contracting the communicable illness. The Draft Policy goes on to accept that if the worker was 
at increased risk and exposure to an identifiable increased risk then this would be accepted as 
a” significant contribution”.  
 
First, there is no clear definition of what is considered to be a “significant contribution.” It is 
crucial that a clear definition is provided to ensure consistency in the application and 
interpretation of the Policy. More specific criteria including examples are necessary to ensure 
that correct and consistent decisions regarding entitlement are made by WSIB assessors. The 
Draft Policy is unclear in regards to what specific factors and weights will be applied in order to 
make a determination that the illness arose out of the course of employment. The Draft Policy 
does not specifically outline how the WSIB will address instances where there is an inability to 
identify a specific work-related contact source. The TTC asserts that the WSIB should not be 
using a low standard of proof as balance of probabilities or providing the claimant the benefit of 
the doubt where the evidence does not predominantly support workplace transmission.  
  
Second, it is unclear how the WSIB intends to determine through adjudication process the 
frequency, duration and types of potential exposures to the communicable illness. It is also 
unclear how the WSIB assessor will weigh protected and unprotected contact and how that is 
weighed into the decision. TTC asserts that guidelines for each communicable illness ought to 
be developed to ensure consistent and objective criteria is followed in the adjudication process. 
Guidelines at minimum should include specific personal protective equipment (masks, gloves, 
protective eye wear, clothing, and hand sanitizer), safety rules and measures that were in place 
(physical distancing, occupancy maximums, daily sanitization of the workplace, etc, cohorts, 
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etc.).  
 
Third, the Draft Policy low threshold of a mere “increased risk” is exceptionally subjective and is 
based on an insufficient threshold of proof.    
 

5.1 Employment Risk Factors: 
 
The Draft Policy sets out very general criteria of workplace factors that will place the worker at 
increased risk compared to the risk of the general public. The Draft Policy does not address 
mitigating factors that the employer has in place to protect workers’ Health and Safety in 
accordance with the Ontario Occupational Health and Safety Act. The TTC asserts that where 
an employer has supplied appropriate personal protective equipment and safety process and 
procedures into place, this would mitigate the risk of their workforce. Arguably the workers may 
be at less risk than the general public based on these enhanced safety precautions, equipment 
and protocols however this consideration is not in the Draft Policy.  
Additionally, the employment-related activities that may create opportunities for exposure and 
transmission only considers exposure and does not consider whether it was protected or 
unprotected exposure. Risk factors of protected or unprotected exposure are vastly different and 
thus should be separated within the Draft Policy to ensure the distinction is made that protected 
exposure whereby the proper protections are used should not automatically mean there is 
increased risk.  
 
6.  Standard of Proof and Causation:  

To qualify for benefits under the Draft Policy, the significant contribution the workplace must 
have caused or contributed to the communicable illness. The standard of proof set out in the 
Draft Policy is on a balance of probabilities.  
Given the nature of communicable illnesses, a significant contribution test in cases of 
communicable illness is too low of a standard for entitlement especially based on the general 
and subjective criteria set out in the Draft Policy. The causation model is more appropriate. In 
cases involving significant contribution test has a greater probability of resulting in a worker 
receiving compensation under WSIA for non-compensable communicable illnesses.    
Other provinces use the pre-dominant cause test when determining entitlement for benefits and 
the TTC asserts this is the standard of proof that ought to be applied to the Draft Policy.  
 
7. Pre-Existing Conditions:  

 
The Draft Policy does not make any reference to WSIB Operational Policy 15-02-03, Pre-
Existing Conditions with respect to the effect, if any a pre-existing condition on a worker’s claim 
for benefits that may cause the communicable illness to cause more severe illness, 
complications or even death. As seen with COVID-19, individuals who were 
immunocompromised due to a pre-existing illness were at increased risk of serious COVID-19, 
hospitalization or death. The WSIB has not effectively set out in the Draft Policy when it will 
seek relevant medical records from treating physicians to ensure that workers are not granted 
entitlement to benefits for non-compensable pre-existing or co-existing conditions. The TTC 
asserts that the WSIB needs to consider all factors including pre-existing medical conditions to 
determine entitlement to all available benefit entitlements.    
    
8. Ongoing Adjudication of Approved Claims 
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TTC has significant concerns regarding regular reviews and assessments of ongoing 
entitlement to benefits under the WSIA for communicable illnesses.   There are no set criteria 
for evaluating ongoing entitlement claims by workers for reported ongoing symptoms that were 
not consistent with the known acute phases of the illness.  
 
 
Conclusion 
 

We thank the WSIB for the opportunity to review the Draft Policy and to set out its concerns via 
this consultation process. The TTC hopes that its comments above will be some of some 
assistance in the development of a reasonable and objective policy and that a fair, consistent 
and diligent adjudicative process for entitlement to benefits for communicable illnesses under 
the Draft Policy  
 
Sincerely, 
 
 
 
Kathy Cuschieri  
Director, Occupational Health & Employee Wellbeing  
Human Resources Department  
People Group 
 
 

 



 

 

March 28, 2023 
 

To: WSIB Consultation Secretariat, Consultation_Secretariat@wsib.on.ca 

Re: Draft Communicable Illnesses Policy 

From: Victoria Arrandale, PhD, ROH 
Marianne Levitsky, MES, CIH, FAIHA 

 

Thank you for the opportunity to submit comments on the draft Communicable Illnesses Policy.   We 
have two comments related to the criteria for determining whether a communicable illness is work-
related.  

1. Mode of transmission:  
 
Page 2 of the draft policy states: “Factors to consider when gathering and weighing the 
evidence related to potential work-related and non-work-related exposures to the 
communicable illness include, but are not limited to:  
• the route of transmission of the communicable illness (e.g., contact, droplet, airborne, 

oral)”  
 

This point is supplemented by Table 1 in the Appendix which, among other diseases, lists 
influenza as a disease transmitted by the droplet route, while COVID-19 is listed as being 
transmitted by both the droplet and aerosol routes.  
 
The debates surrounding transmission of COVID-19 suggest that mechanisms of disease 
transmission may be ambiguous or controversial.  For example, the distinction between 
droplet and aerosol is thought by many in the scientific community to be an artificial one, as 
respiratory infections may be transmitted by a range of particle sizes, both through ballistic 
impact (spray) and inhalation.  Therefore, we submit that the policy, including the Appendix, 
should be modified so that it does not prevent the decision-maker from considering the best 
scientific evidence related to the specific agent and exposure circumstance.  
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2. Workplace risk relative to non-workplace risk:   
 
Page 3 of the draft policy states: “A worker’s employment will have made a significant 
contribution to contracting a communicable illness when the decision-maker is satisfied that:  
• the employment placed the worker at an increased risk (i.e., increased likelihood) of 

contracting the communicable illness as compared to the risk experienced by the general 
public during ordinary or routine activities of daily living” 

We submit that this criterion restricts determination of whether, on the balance of 
probabilities, the disease was actually transmitted in the workplace, regardless of whether 
workplace risk is higher than the risk experienced by the general public during routine activities.  
For example, it is possible that an individual worker could control their non-workplace risk to 
below that of the general public, so that workplace risk is much higher than the individual 
experiences outside of work.  The determination of work-relatedness should be based on an 
investigation of the likelihood of workplace transmission for the individual, regardless of the 
level of risk to the general public. We therefore recommend revision of the policy so that it 
does not prevent such determination.  

Thank you again for the opportunity to present our views on this policy. 

 

 

Victoria Arrandale, PhD ROH  
Assistant Professor, Dalla Lana School of Public Health, University of Toronto 
 

 

 

Marianne Levitsky, MES, CIH, ROH, FAIHA 
Adjunct Lecturer, Dalla Lana School of Public Health, University of Toronto 
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Sylvia Boyce, USW D6 Health, Safety and Environment Coordinator & 
Andy LaDouceur USW Local 2251 WSIB Committee 
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USW D6 SUBMISSION RE. COMMUNICALBE ILLNESSES DRAFT POLICY 

 
Introductory remarks: 
 

The United Steelworkers (USW) is the largest private sector union in both Canada 
and North America, representing approximately 1.2 million active and retired workers.  
USW District 6 is the largest of United Steelworkers’ 13 districts with over 74, 000 members 
and approximately 50, 000 retirees located in Ontario, New Brunswick, Newfoundland and 
Labrador, Nova Scotia, and Prince Edward Island.  Our union represents workers in every 
sector the Canadian economy. 
 
 It has been a long-standing practice in Ontario to consult the public regarding 
proposed legislative or regulatory changes, as well as policy and we appreciate the 
opportunity to participate in this process.  While the opportunity is appreciated, we have 
concerns regarding the potential inspiration for this consultation as well as some of the 
content of the draft policy.  We sincerely hope that the WSIB will recognize that this policy 
requires redrafting and an additional consultation to insure compliance with all applicable 
pieces of legislation and legal principles. 

 
 
 
Background: 
 
 On Valentine’s Day the WSIB decided that their gift to stakeholders would be to 
announce a consultation regarding a draft policy for communicable illnesses.  It was noted 
in this announcement that the policy reflects the WSIB’s standing adjudicative approach to 
these types of claims.  A deadline for comments was set for March 28, 2023. 
 
 
 
Comments: 
 
 There are some positive notes regarding the draft policy.  For example, we are 
pleased to see the section on immunization status being consistent with a no-fault system 
and respecting individual autonomy.  Additionally, the statement regarding transmission 
involving direct or indirect contact under the ‘Guidelines’ allows for multiple exposure 
routes without having to get specific.  Lastly, and perhaps the most important positive 
section is found in the last paragraph under the heading ‘Determining whether the 
communicable illness was contracted in the course of employment’ stipulating that the lack 
of ability to identify a specific work-related contact doesn’t mean that the claim should be 
denied and essentially stating that the balance of probabilities test should be employed to 
determine entitlement. 
 
 Some statements aren’t objectionable, but they could include more detail such as the 
sentence under the first heading of ‘Policy’.  That statement lacks specificity as to whether 
the communicable illnesses are being considered as an accident or occupational disease 
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under the WSIA.  The ‘Legislative authority’ section indicates that communicable illnesses 
are being adjudicated as a disablement given the reference to s.13 of the WSIA, and that the 
definition of accident includes “a disablement arising out of and in the course of 
employment” as the only applicable example.  However, the definitions for both accident 
and occupational disease are inclusive lists, and therefore not exhaustive in the examples 
provided in the WSIA which would easily allow these claims to be considered occupational 
diseases.  
 
 Even with the current examples provided in the definition of occupational disease, 
communicable illnesses could easily be viewed as a disease resulting from exposure to an 
infectious agent relating to working in proximity to said infectious agent.  Meaning that 
proximity and contracting the disease from the infectious agent (whether direct or indirect 
contact) would the particular process for the trade or occupation consistent with example (a) 
listed in s.2 of the WSIA.  Decision-makers should consider and apply all relevant sections 
of the WSIA even if WSIB Policy omits an applicable section. 
 
 Another section that could use additional clarification is the exceptions to laboratory 
confirmation for the disease.  It does list a laboratory test for antigens but isn’t specific as to 
whether such tests done at home like the COVID-10 rapid test would be acceptable.  Given 
that rapid tests are listed on the WSIB’s COVID-19 questionnaire1, then it would be logical 
to include it as an example in the policy. 
 
 There are sections that conflict with previous statements made in the policy and with 
the fact that the WSIA provides no-fault insurance.  As noted above, the statement 
regarding direct or indirect contact is good but the draft policy has other information that 
conflicts with that since it emphasizes direct contact (under the heading ‘Employment risk 
factors’ in the last paragraph, see the first two bullets).  In that same section, in the last bullet 
it looks for known exposures, or even suspected exposures, which seems to conflict with the 
statement regarding the inability to identify a specific work-related contact source.  The first 
three bullets in the last paragraph on page 2 of the draft policy seek to find fault or assign 
blame and should have no bearing on entitlement.  The last bullet of that paragraph on page 
3 conflicts with not requiring an identifiable source to consider entitlement.  Policy 
shouldn’t conflict with itself and certainly shouldn’t depart from the provisions of the WSIA 
or accepted legal principles. 
 
 While s. 159(2)(a.1) provides the WSIB with the authority to interpret the Act and 
establish policies, nothing in the WSIA permits the WSIB to redefine the WSIA or any 
applicable legal principles.  The definition of arising out of and in the course of employment 
has been traditionally interpreted as requiring that the workplace be, on a balance of 
probabilities, a significant contributing factor to the injury/disease/disablement and that 
there’s an employment nexus.  Arising out of the course of employment has traditionally 

 
1 WSIB COVID-19 initial contact screening questionnaire https://www.wsib.ca/sites/default/files/2022-
01/10433a_fs_01_22_1.pdf  
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meant while at work and in the course of employment would involve a work-related 
activity. 
 

An example lacking an employment nexus would be a worker who works from 
home contracts COVID-19 from their spouse through interactions that are personal in 
nature with no connection to their employment (e.g., Bob has a home office, and his wife 
Sally works as a nurse at their local hospital and Sally contracts COVID-19 from working 
with infected patients.  Bob’s only exposure is Sally, and it occurs during their personal 
interactions unrelated to the performance of Bob’s job; therefore, while Sally’s COVID-19 
should be considered work-related Bob’s would be non-occupational even though it did 
happen at this place of work because he wasn’t in the course of employment).  The test 
proposed in the draft policy seeks to redefine the already established definition for arising 
out of an in the course of employment provided in WSIAT Decisions as well as WSIB 
Policy 15-02-02. 
 
 The draft policy also seeks to redefine the term significant contributing factor by 
equating it with predominant cause.  WSIAT Decisions have provided a definition for 
significant contributing factor that has been used by the Occupational Disease Advisory 
Panel and the WISB.  One of the most detailed explanations for significant contributing 
factor is contained in WSIAT Decision No. 820/95 at paragraph 58 stating that, 
 

“As long as it can be said, after a meticulous review of all the evidence, that the 
workplace exposure is, on a balance of probabilities, “a”, but not necessarily “the” 
significant precipitating factor, the entitlement is in order.” 

 
The sentence prior to that in the same paragraph stipulates that, 
 

“… competing significant factors are not graded by their level of importance, nor does 
one cancel out another.”2 

 
This is the proper definition of significant contributing factor, and a similar definition was 
recently employed by the WSIB prior to the release of this draft policy. 
 
 In the consultation regarding WSIB’s occupational disease policy framework the 
WSIB provided the following definition of significant contributing factor, 
 

“To be a significant contributing factor, the worker’s employment need not be the only 
cause or even the primary cause of the disease, the contribution of the employment 
only needs to be more than de minimus.”3 

 
2 WSIAT Decision No. 820/95 
https://www.canlii.org/en/on/onwsiat/doc/1997/1997canlii13243/1997canlii13243.html?autocompleteStr=Decisi
on%20No.%20820%2F95&autocompletePos=1  
3 Draft Occupational Disease Policy Framework – for consultation purposes (footnote 1) 
https://www.wsib.ca/en/draft-occupational-disease-policy-framework-consultation-purposes  
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This was not a new definition for the WSIB as it had previously adopted a similar definition 
in their document titled ‘Taking ODAP into the future, A protocol for occupational disease 
policy development and claims adjudication’.  At pages 34 & 35 it provides the following 
definition, 
 

“Significant contribution” is a test used by WSIAT and “material contribution” is a test 
used by the courts. WSIB considers “significant contribution” and “material 
contribution” as the same thing, which ends any speculation that there are two tests 
and that one might mean more than the other. A factor is considered to be significant if 
it falls outside the de minimis (trifling) range.  

 
The commonly known meaning of the word “significant” and the legal definitions of the 
concept of de minimis make it clear that the connection must not be trifling, to ensure 
that entitlement is not based on a tenuous or merely speculative workplace connection.  

 
The common meaning of the word “significant” is “having or likely to have influence or 
effect: important, weighty.” “Significant” cannot be equated with a percentage, as any 
chosen number would be arbitrary and unhelpful.”4 

 
It should be obvious that the definition regarding work-relatedness in the draft policy is not 
the proper test since it is essentially a predominant cause test using the term significant 
contributing factor incorrectly. 
 
 We acknowledge that s. 159(2.1) permits policies to have different evidentiary 
requirements or adjudicative principles for claims but that doesn’t mean that a worker’s 
rights are set aside or that the proposed policy for communicable illnesses is properly 
authorized by the WSIA.  That section could easily be seen as solidifying the approach used 
for claims afforded a presumption prescribed by either s. 13(2), 15(3), or 15(4).  It could also 
be viewed as boosting the approach for claims where s. 119(2) of the WSIA applies.  There 
is only one exception to Human Rights noted in the WSIA and it has to do with loss of 
earnings benefits ending at age 65 as stipulated in s. 2.1.  No other Human Rights 
exemptions are noted and therefore s. 159(2.1) cannot be used to discriminate based on a 
worker’s type of disability. 
 
 WSIB’s Chronic Mental Stress Policy has similar contentious issues that have yet to 
be tested with respect to Human Rights violations, but the primacy of the Human Rights 
Code or the Charter would most likely serve to void the predominant cause test employed 
therein.  A challenge of that nature was recently avoided because the claim in question was 

 
4 Taking ODAP into the future, A protocol for occupational disease policy development and claims adjudication 
https://www.wsib.ca/sites/default/files/2019-03/protocoldraft05.pdf  



 
 
 

 
 

5 

USW D6 SUBMISSION RE. COMMUNICALBE ILLNESSES DRAFT POLICY 

allowed by the Tribunal5.  However, we submit that the WSIB should be avoiding any 
violations of a worker’s human rights prescribed by either the Code or the Charter. 
 
 Human rights legislation isn’t the only other piece of legislation that applies to WSIB 
Policy, as previously noted the WSIB has the authority to interpret the WSIA which would 
naturally trigger their responsibility to apply the rule of liberal interpretation as prescribed by 
s. 64 of the Legislation Act.  That rule stipulates that, 
 

“An Act shall be interpreted as being remedial and shall be given such fair, large and 
liberal interpretation as best ensures the attainment of its objects.”6 

 
The objects of the WSIA are stated in the purpose clause (s. 1) and one of the four objects of 
the Act is to provide compensation.  Therefore, WSIB Policy ought to be written in a 
manner that provides compensation for work-related injuries instead of restricting 
entitlement in the fashion proposed in this draft policy and other current WSIB Policies. 
 
 In addition, to other pieces of legislation having rules about interpretation or 
application of the WSIA and/or WSIB Policy, there are rules regarding administrative 
justice.  An applicable rule that wasn’t followed in the draft policy is the rule against 
fettering discretion given the strict requirement that there be a public health emergency to 
attract entitlement for a communicable illness.  The WSIB acknowledged this rule in their 
occupational disease protocol document at page 43 (see footnote 4) stating that, 
 

“The courts have commented often on the legal doctrine against “fettering discretion” 
(DeSmith 1995, Craig 1993, Jones 1989, Foulkes 1986). They have ruled that a public 
body that has discretionary powers cannot adopt a policy or rule that allows it to 
dispose of a case without considering the merits of the individual applicant before it. A 
factor may be taken into account in exercising discretion without becoming a general 
rule. Such a general rule might result in the pursuit of consistency at the expense of the 
merits of individual cases.  

 
This principle against over-rigid adherence to a policy is part of the statutory obligation 
to make a decision on the “merits and justice” of a case. An adjudicator cannot exercise 
discretion by mechanically applying the predetermined policy without being willing to 
consider any special circumstance of the case that might warrant departure from the 
usual policy.” 

 
Denying a claim simply due to the lack of a public health emergency being declared, despite 
the communicable illness having arisen out of and in the course of employment as described 

 
5 WSIAT 2021 Annual Report (last paragraph on page 12 continuing on page 13)  
https://www.wsiat.on.ca/en/publications/AnnualReport2021.pdf  
6 Legislation Act, 2006 https://www.ontario.ca/laws/statute/06l21  
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in the draft policy (third and fourth sentences under the heading ‘Community-acquired 
communicable illnesses’) is fettering discretion. 
 
 This draft policy lacks legal foundation for denying claims on the basis that a public 
health emergency wasn’t declared, and quite frankly to suggest that as a requirement is 
absurd.  If you applied that type of reasoning to injuries by saying that breaking your leg due 
to a fall from a ladder can happen at home and the use of a ladder at work is no different so 
your claim is denied, or cutting a finger with a knife, etc. is just as absurd as denying a work-
related communicable illness outside of a public health emergency.  Nothing in the WSIA 
or any other applicable piece of legislation or rule of law permits the WSIB to adjudicate in 
the manner proposed in the draft communicable illnesses policy. 
 
 WSIAT Decisions regarding claims for communicable illnesses have consistently 
held that the legal test used by the WSIB for those claims wasn’t the proper legal standard to 
apply.  Examples of this type of decision can be found in WSIAT Decision Nos. 1365/147, 
58/178, 844/179, and 648/1410 which the WSIB would be aware of, yet they still try to use 
the wrong test for causation.  We believe that it is worth noting there is a reference to an 
adjudicative support document Work-Related Communicable Illness mentioned in paragraph 13 
of WSIAT Decision No. 58/17 (see footnote 8 below).  This document represents the 
adjudicative approach mentioned in the policy consultation notice online and provided via 
email by WSIB’s Consultation Secretariat.  Holding a claim to a higher standard than 
required by the WSIA simply because of the type of injury, disease, or disability it causes is 
a failure to properly administer the Act.   
 

The decisions cited above reflect the long-standing application of the proper legal 
standard recognizing common law principles in the worker’s compensation context.  WSIAT 
Decision No. 915 states on page 99 that, 

 
“the Panel is satisfied to conclude at this point that at least the Legislature cannot have 
intended to provide workers with less coverage for disabling consequences of an 
industrial injury than the common law provides for disabling consequences of negligent 
injuries. 

 
Furthermore, that the plain-meaning of the words leads to that conclusion should come 
as no surprise.  There is nothing in the historical record to suggest that in giving up the 
right to sue and the right to damages for pain and suffering in exchange for the no-fault 

 
7 WSIAT Decision No. 1365/14 
https://www.canlii.org/en/on/onwsiat/doc/2014/2014onwsiat1767/2014onwsiat1767.pdf  
8 WSIAT Decision No. 58/17 
https://www.canlii.org/en/on/onwsiat/doc/2017/2017onwsiat160/2017onwsiat160.pdf  
9 WSIAT Decision No. 844/17 
https://www.canlii.org/en/on/onwsiat/doc/2017/2017onwsiat1024/2017onwsiat1024.pdf  
10 WSIAT Decision No. 648/14 
https://www.canlii.org/en/on/onwsiat/doc/2014/2014onwsiat805/2014onwsiat805.pdf  
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protection, it was intended that workers would accept, as well, a reduced breadth of 
protection in respect of consequential damages.” (2nd last and last paragraphs)11. 

 
This decision was cited in WSIAT Decision No. 1963/99 demonstrating that despite any changes 
in the Act, common law doctrines still apply to compensation decisions and provides an 
excellent summary of the application of common law principles in the workplace safety and 
insurance scheme beginning at paragraph 114.  The most applicable for the purpose of 
communicable diseases is noted in paragraph 115 stating that, 
 

“The law does not excuse a defendant from liability merely because other causal factors 
for which he is not responsible also helped produce the harm:  Fleming, supra, at p. 
200.  It is sufficient if the defendant's negligence was a cause of the harm: School 
Division of Assiniboine South, No. 3 v. Greater Winnipeg Gas Co., 1971 CanLII 959 (MB 
CA), [1971] 4 W.W.R. 746 (Man. C.A.), at p. 753, aff'd 1973 CanLII 1313 (SCC), [1973] 6 
W.W.R. 765 (S.C.C.), [1973] S.C.R. vi; Ken Cooper-Stephenson, Personal Injury Damages 
in Canada (2nd ed. 1996), at p. 748.”12 

 
Excusing the employer of their liability under the WSIA for a work-related disease because 
there isn’t a public health emergency declared defies logic and the law. 
 
 A natural course for justice to follow is from a lower court to an upper court to hear 
any appeal; the lower courts don’t have the authority to direct or restrict the jurisdiction of 
the upper court.  The application of s. 126 of the WSIA combined with this draft policy 
defies that course or even rule of natural justice.  Policy 11-01-02 dictates that, 
 

“The WSIB’s decisions and practices must be consistent with the provisions of the Act 
and the rules of natural justice.” 

 
The proposed policy for communicable illnesses isn’t consistent with either the provisions of 
the Act or the rules natural justice. 
 
 Previous consultations, KPMG audits, ODAP Final Report, and external reviews 
have all encourages the WSIB to review its practices in light of WSIAT Decisions that 
overturn their decisions.  Not once was it suggested that the WSIAT should be in line with 
the WSIB’s adjudicative approach, or that the WSIB should implement a policy to bind the 
Tribunal to an approach that was soundly rejected due to it being an improper legal test.  
This clearly indicates that the WSIB is abusing the authority granted to it by the WSIA. 
 

 
11 WSIAT Decision No. 915 
https://www.canlii.org/en/on/onwsiat/doc/1987/1987canlii1258/1987canlii1258.html?searchUrlHash=AAAAAQA
MY2hyb25pYyBwYWluAAAAAAE&resultIndex=2  
12 WSIAT Decision No. 1963/99 
https://www.canlii.org/en/on/onwsiat/doc/2000/2000onwsiat2734/2000onwsiat2734.html?resultIndex=3  
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 Another departure from the provisions of the WSIA found in the draft policy is 
under the heading ‘Prevention of communicable illnesses’. The definition for occupational 
disease includes,  
 

“a medical condition that in the opinion of the Board requires a worker to be removed 
either temporarily or permanently from exposure to a substance because the condition 
may be a precursor to an occupational disease.” 

 
S. 15(2) of the WSIA states that workers who have an occupational disease are entitled to 
the same benefits as a worker who suffers a work-related injury.  A worker who is removed 
from work due to an exposure or condition that is a precursor to an occupational disease 
would therefore be entitled to loss of earnings and other benefits prescribed under the 
WSIA.  The departure from this, as suggested in the draft policy, is an injustice. 
 
 The above interpretation isn’t novel, and in fact, the WSIB has a Policy that 
addresses this type of situation for workers exposed to radiation.  Policy 16-02-17 Removal of 
Workers from Radiation Exposure provides an example of how the above noted definition for 
occupational disease should result in benefits when the worker is removed from the 
exposure and no alternate suitable work is found.  There is no justification to depart from 
the WSIA or the example of its application as provided in Policy 16-02-17. 
 
 Prior to the passing of the first workers’ compensation act, injured workers had no 
recourse but to try to sue their employer.  The courts at that time dismissed the vast majority 
of cases based on what is now referred to has the unholy trinity of defenses, all of which 
remain specifically inapplicable in s. 116 of the WSIA.  As previously cited, the WSIA 
provides presumptions in sections 13(2), 15(3), 15(4), and in addition to those presumptions 
it provides firefighters with a rebuttable presumption for certain diseases through regulation.  
The benefit of doubt is also unique to the workers’ compensation system, and all of this 
would suggest that the WSIA intends for injured workers to have access to justice that is 
more lenient than provided at common law in exchange for giving up the right to sue with 
limited prescribed benefits available.   
 
 An issue with the administration of that system was identified in the early 1980s and 
as a recommendation of a government commissioned review the Tribunal was formed.  This 
provided workers with an independent administrative justice agency to hear their appeals of 
WSIB decisions.  This attempt to bind the Tribunal to an ill-conceived and poorly written 
policy will undo all the progress made over the last century.  The very agency charged with 
administering the WSIA shouldn’t be the one responsible for its demise. 

 
 
 

Conclusion: 
 
Our position is that this policy isn’t authorized by the WSIA, and it conflicts with 

accepted legal principles including the rules of natural justice.  We ask that the WSIB 
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recognize the errors made by scrapping this draft policy and developing one that applies the 
proper legal test for causation as well as complies with all applicable legislation.   

 
We would be happy to provide any assistance with this type of endeavour and 

welcome a renewed consultation process that starts with a policy described herein. 
 
Respectfully submitted on behalf of USW District 6 on March 28, 2023, by  
 
 
Sylvia Boyce and Andy LaDouceur 





Ontario Legal Clinics' 
WORKERS' COMPENSATION NETWORK 
Réseau d'échange des cliniques juridiques 
de l'Ontario sur la loi des accidentés du travail 
 
Reply c/o: Injured Workers' Community Legal Clinic, 815 Danforth Avenue, Ste. 411, Toronto, ON M4J 1L2                         
Tel: 416 461-2411  Fax: 416 461-7138 
 

An organization of community legal clinics funded by Legal Aid Ontario 
 

  
28 March 2023 
 
WSIB Consultation Secretariat 
Consultation_Secretariat@wsib.on.ca  
 
 
 
Dear Consultation Secretariat: 
 

Re:  Communicable illnesses policy consultation 
 
The Ontario Legal Clinics’ Workers’ Compensation Network is comprised of legal workers who 
handle workers’ compensation cases from Ontario’s 71 community legal aid clinics.  Our members 
are involved in individual representation, continuing public legal education, and development of law 
and policy reforms. Many of our members have practiced workers’ compensation law for several 
decades and the Network is a group of the most highly experienced workers’ compensation 
advocates in the Ontario Legal Clinics.   
 
A separate Policy for COVID-19 
 
We have reviewed the comments by Michael Green and other colleagues who make the case for a 
separate policy on COVID-19. We agree that a policy specifically on COVID-19 is one of most 
important policies the WSIB could make. The number of workers who have died or will die, or who 
have suffered or will suffer from serious health consequences, as a result of exposure to the COVID-
19 virus at work will exceed the number for any other disease with the possible exception of 
occupational cancer.  COVID-19’s consequences have afflicted, and will afflict, much younger 
workers than occupational cancers, and the work-acquired infections will also affect their families 
because of its communicability. COVID-19 is significantly different from the common cold and 
influenza and we agree that it deserves its own policy. 
 
“Determining whether the worker contracted a communicable illness” 
 
This section provides that entitlement is on order if “one or both” of 2 pieces of evidence are 
provided but that evidence may not be necessary in 3 or more circumstances in which case there are 
4 or more alternative pieces of evidence that may support entitlement. 
 
This is confusing and prone to misinterpretation which may result in inappropriate claim denials. In 
addition, the WSIB is required to decide each claim on the evidence provided. The question of 
whether the WSIB feels the worker has a legitimate reason for not having a clinical or laboratory test 
is not relevant to the criteria for entitlement in the legislation.  

mailto:Consultation_Secretariat@wsib.on.ca
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The same criteria could be restated more clearly as follows: 
 
In addition to other relevant evidence gathered during the adjudication of a claim, one of the 
following will generally be necessary to establish the worker has or had at the relevant time a 
specific communicable illness: 

1. laboratory confirmation of current infection (e.g., positive laboratory or diagnostic test 
result), or 

2. a diagnosis by a treating health professional qualified to provide such a diagnosis based on a 
clinical assessment of the worker during the period of illness. 

3. In the absence of laboratory or clinical evidence, decision-maker will consider the diagnostic 
criteria for the communicable illness and the available evidence such as:  

o a laboratory test to detect a previous infection (e.g., antibody test) 
o the worker’s presentation (i.e., signs and symptoms) 
o the advice or opinion of a medical consultant. 

 
“Determining whether the communicable illness was contracted in the course of employment” 
 
Decision makers must be guided by the evidentiary principles of workers compensation law. In our 
experience many operating level decisions do not apply, or do not understand the legal test of 
causation or the statutory requirement to decide in favour of the claimant when the evidence is 
evenly balanced. 
 
The draft policy provides that “The inability to identify a specific work-related contact source for the 
worker's communicable illness does not mean the worker did not contract the communicable illness 
from exposure occurring in the course of employment.”  This is a helpful expression of the WSIB’s 
obligation to make a decision for or against an issue based on whatever evidence there is.  
 
In addition, the policy should explain that it is not an acceptable decision to conclude that ‘I am not 
satisfied that the claimant has provided evidence that the illness was work related.’ A negative 
decision must explain the reasons why the decision maker has concluded that the work related 
exposure did not make a significant contribution to the development of the illness. 
 
The draft policy continues “In the absence of a specific work-related contact source, the decision-
maker must determine the issue of whether the communicable illness was contracted by the worker 
while in the course of employment after weighing all of the available relevant evidence.”  
 
This is correct but too vague to properly guide decision makers. This is where the policy should 
specifically restate and explain in detail, with examples, the “significant contributing factor” test for 
causation and the application of s.119(2) of the WSIA regarding when “the issue shall be resolved in 
favour of the person claiming benefits.” 
 
“Determining whether the communicable illness arose out of employment” 
 
The draft policy provides  
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“A worker’s employment will have made a significant contribution to contracting a communicable 
illness when the decision-maker is satisfied that: 

• the employment placed the worker at an increased risk (i.e., increased likelihood) of 
contracting the communicable illness as compared to the risk experienced by the general 
public during ordinary or routine activities of daily living, and 

• the communicable illness was contracted by the worker from exposure that occurred in the 
course of their employment as a result of the identifiable increase in risk. 

The worker's employment will generally not have made a significant contribution to contracting the 
communicable illness when these conditions are not met.” 
 
This wording does not accurately reflect the significant contributing factor test of causation. It would 
be reasonable to state: 

A worker’s employment is presumed to have made a significant contribution to contracting a 
communicable illness when the decision-maker is satisfied that: 
• the employment placed the worker at an increased risk (i.e., increased likelihood) of 

contracting the communicable illness as compared to the risk experienced by the worker 
during their ordinary or routine activities of daily living,  

 
The question is not whether the workplace placed the worker at greater risk than the general public. 
The question is whether the workplace was a greater risk than the activities of this individual. An 
injured worker may take strict precautions outside work, leaving little or no risk compared to the 
general public who goes shopping, eats out in public restaurants, takes public transit, etc. 
 
Whatever examples you provide here to illustrate the significant contribution test, they will not be an 
exhaustive list of all possible examples of the significant contribution test. Therefore it is overly 
restrictive and inappropriate to state that the “worker's employment will generally not have made a 
significant contribution to contracting the communicable illness when these conditions are not met.” 
 
The draft policy goes on to provide that there is an increased risk of contracting the illness in the 
workplace if “the rate of the communicable illness is significantly higher in the worker's place of 
work than in the general population.” “Significantly higher” is a limitation on claims that is not 
defined and will create obstacles for initial entitlement. The word “significant” should be deleted. 
 
The second example of increased risk is “the worker's employment activities create opportunities for 
exposure to and transmission of the communicable in excess of the opportunities associated with 
ordinary or routine activities of daily living.” In keeping with the revised wording in italics above, 
this should be clarified “in excess of the opportunities associated with ordinary or routine activities 
of daily living” of this worker. 
 
The draft policy states “Employment-related activities that may create opportunities for exposure to 
and transmission of a communicable illness in excess of the norm include, but are not limited to: 
- activities that require a worker to have direct and prolonged close contact with one or more 
person(s) known to have or suspected of having the communicable illness in the context of delivering 
health care, personal care, emergency aid, custody, or transport to these persons” 
 



 
 

4 

Where there is evidence that worker got the illness after direct and prolonged close contact with one 
or more person(s) known to have or suspected of having the illness, entitlement is obvious and one 
does not need a policy to explain that. The medical science does not require “prolonged” exposure, a 
brief exposure is sufficient to transmit the illness, so the word “prolonged” should be deleted. The list 
of occupations is unnecessary. If a list of occupations is to be included it should be evidence based. 
From the experience with COVID-19, other examples of direct, repeated close contact with co-
workers, customers and clients includes workers in manufacturing settings, meatpacking plants, taxi 
drivers, retail and grocery stores, and restaurants.  
 
“Community-acquired communicable illnesses” 
 
It is correct that many communicable illnesses are highly transmissible and can be prevalent in the 
general population. However, we disagree with the policy generalization that “Therefore, a worker 
who contracts one of these communicable illnesses in the course of employment is generally not 
entitled to benefits unless the worker's employment increased their risk of contracting the 
communicable illness in some additional way.” We are concerned that this section creates a 
presumption against entitlement that is inconsistent with the legislation. Each claim must be decided 
on the basis of the evidence available. Entitlement should not be denied because the worker's 
employment did not increase their risk of contracting the communicable illness. The decision maker 
must consider the workers actual employment exposure and explain why nothing in that exposure 
could have made a significant contribution to the development of the illness. 
 
Public health emergency 
 
The policy provides that “During a government-declared public health emergency related to a 
communicable illness, a worker’s employment-related risk of contracting that communicable illness 
may be increased …” This can assist with entitlement decisions but should be carefully worded so as 
not to imply that the adjudication should be different in the period leading up to or following a  
government declared emergency. The fact that these are “government” declarations confirms that 
they are political decisions not based solely on medical science. The rates of transmission, infection, 
hospitalization and death may be just as high before and after the public health emergency. 
 
Loss of earnings (LOE) benefits and period of communicability 
 
This section does not mention disability related impairment. The worker may be unable to work 
beyond the period of communicability due to the onset of more severe symptoms. The policy should 
note that LOE can be provided beyond the period of communicability if there is medical evidence 
stating the worker is unable to return to work or if they require restrictions that cannot be 
accommodated by their employer. The duration of entitlement must be decided on the evidence of 
each claimant, not on the basis of usual healing times. 
 
This can be an example of the “thin skull principle” and that principle should be explained in detail, 
with examples, in this section of the policy. This is particularly important because some individuals 
will experience more intense symptoms and medical complications for unknown reasons or possibly 
because of an asymptomatic pre-existing condition.   
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Prevention of communicable illnesses  
 
The draft policy says “A worker who is exposed to a communicable illness in the workplace, but free 
of illness (i.e., symptom-free and no laboratory confirmation or clinical diagnosis), may be legally 
required to self-isolate or may be sent home by the employer. Workers who are free of illness do not 
have entitlement to benefits under the Workplace Safety and Insurance Act.” This is not consistent 
with the definition of “occupational disease” in s.2 of the WSIA which includes “a medical condition 
that in the opinion of the Board requires a worker to be removed either temporarily or permanently 
from exposure to a substance because the condition may be a precursor to an occupational disease.”  
 
An example of the correct policy approach may be found in the WSIB’s treatment of uranium miners 
who have reached their maximum allowable level of exposure to radiation. They are removed from 
the workplace and receive compensation for lost earnings. Policy 16-02-17 states, “Uranium miners 
and mill workers who have been exposed to the maximum radiation exposure level of 2 Working 
Level Months (WLM) per quarter and 4 WLM per annum may be entitled to benefits while the 
workers are obliged to remain out of the radiation exposure environment.” The same should apply to 
workers sent home by their employer as a result of a work related communicable disease.  
 
APPENDIX   
 
An appendix like this can be helpful in claims adjudication. There should be a commitment that the 
information contained in the chart will be subject to periodic review in order to remain up-to-date 
with the most contemporary scientific information. There should also be a qualifying statement 
which outlines that the information in the chart is general in nature and that if an individual’s 
symptoms are different or prolonged, they may still be entitled to WSIB benefits. 
 
Thank you very much for considering our views on the draft policy. We would be pleased to meet 
with you if further discussion would be of assistance.  
 
 
Yours truly, 
Ontario Legal Clinics Workers Compensation Network 
Per: 

 
John McKinnon 
Co-chair 
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28 March 2023 

 

Via Electronic Mail 

 

Communicable Illnesses Policy Consultation 

Workplace Safety and Insurance Board 

200 Front Street West 

Toronto Ontario 

M5V 3J1 

 

RE: Draft Communicable Illnesses Policy  

 

To Whom It May Concern: 

 

I am writing to provide submissions with respect to the above referenced consultation.   

 

Who We Are 

By way of background, the Workers’ Health and Safety Legal Clinic (“the Clinic”) is a community 

legal clinic funded by Legal Aid Ontario.  Our mandate is to provide legal advice and 

representation to non-unionized low wage workers in Ontario who face health and safety problems 

at work.  We have appeared before the Ontario Labour Relations Board on behalf of workers who 

were fired for raising occupational health and safety concerns.  We have also assisted federally 

regulated workers with unlawful reprisal complaints before the Canada Industrial Relations Board. 

 

The Clinic represents workers who are injured on the job with respect to their workers 

compensation claims before the Ontario Workplace Safety and Insurance Board (“the WSIB” or 

“the Board”) and the Ontario Workplace Safety and Insurance Appeals Tribunal, workers who have 

reprisal claims under the Ontario Employment Standards Act, 2000, workers who have been 

discriminated against because of the workers’ compensation claim, and workers who have been 

wrongfully dismissed.   

 

Pandemic Related Policies 

It is submitted that the Policy be reconsidered.  This policy would (theoretically) cover entitlement 

for the common cold and the Covid-19 Pandemic.  As a result of the pandemic, as a society we 

have seen lock-downs, unresolved complaints in the form of “long Covid”, secondary conditions, 

and health and safety concerns that can impact a worker’s entire family.  Such scenarios should be 

covered more fully in a separate policy.  
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A Broader Approach to Determining Entitlement Is Necessary 

The proposed approach to determining entitlement is unduly restrictive and should be broadened.  

Given that this policy attempts to span the entire gambit of communicable diseases from the 

relatively minor to one where a worker may be ordered to stay at home, determining entitlement 

should be simplified. 

 

The WSIB should not be required to determine the legitimacy of not seeking health care or 

laboratory testing during the period of illness.  There could be many reasons and their legitimacy 

should not be left to individual Case Managers.  Policing a worker’s action or inaction is not the 

purpose of the compensation scheme. It would also have the added benefit of simplifying the 

policy by removing this step. 

 

It is therefore proposed that the heading “Exception to laboratory or clinical evidence of current 

infection” and the next two paragraphs be removed from the policy.  This would be more succinct 

as it move from the bulleted criteria to a discussion of what happens in the absence of that 

information.   

 

Determining Entitlement vs. Determining Disentitlement 

Consider the scenario where two separate workers, who both live alone, work in the same office 

where a third worker was found to be positive for an airborne illness.  One of the two workers 

drives to work alone.  The second worker travels by public transit for one hour each way.  The 

wording of the policy makes it likely that only one of these workers would be granted entitlement 

based on the “opportunities that existed for exposure to and transmission of the communicable 

illness both inside and outside of the worker’s employment” bullet point.   The policy, as worded, 

should not put workers into a position that they are required to disprove a fact or supposition.  The 

above referenced bullet point should be removed from the policy.   

 

The Significant Contribution Test Applies 

Everything under the headings “Determining Whether the Communicable Illness Arose out of  

Employment” and “Community-Acquired Communicable Illnesses” should be deleted in favour 

of a recitation of the significant contributing factor test. 

 

While the intent of the proposed deleted portions is understood, it is overly broad in application.  

A parallel comparator would be the policy related to heart conditions.  Having a heart attack at 

work does not make it work related, one must look at the nature of the work.  With respect to 

communicable illnesses it isn’t a question of work-related illness but rather work-related infection. 

An illness that potentially can be from a cause outside of the workplace does not justify creating a 

fictionally high bar that alleges workplaces are not a place of greater risk. 

 

Issues Not Covered – Reconsideration on New Data 

The policy should address reconsiderations as it relates to new information.  The policy does not 

cover what happens if changing data informs new methods of infection.  With respect, the WSIB 

should not download reconsideration requests to workers.  The policy should contemplate or 

enshrine that the WSIB will take responsibility for keeping current with scientific data.  As part of 

that responsibility the WSIB should undertake to reconsider decisions where new information can 

potentially change entitlement decisions. 
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Issues Not Covered – Work Transition Considerations 

As a service provider, the WSIB is bound to follow the Human Rights Code.  There may, like with 

Covid-19, be illnesses that disproportionately affect specific groups (e.g. the elderly or the young).  

When Work Transition Plans are considered by the WSIB, it should be made clear that Work 

Transition Plans are to take into account the individual circumstances of workers.  For example, a 

sales job or cashier job during a pandemic would not be suitable for a worker who lives with a 

particularly susceptible group of individuals.    

  

Thank you for your attention to this matter.  I look forward to the publication of a revised policy 

taking into account stakeholder concerns. 

  

Yours truly, 

 

John Bartolomeo 

 

John Bartolomeo 

Lawyer/Co-Director 
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INTRODUCTION 
 

The employer members of the advisory committees of Workplace Safety and Prevention Services  
(WSPS) appreciate the opportunity to respond to the Workplace Safety & Insurance Board’s (WSIB) 
consultation on the draft Communicable Illnesses policy. 
 
The material in this submission has been developed by the volunteer members serving on ten 
WSPS advisory committees, representing agriculture, manufacturing and service industries.¹ 
 
The industries we represent collectively serve more than four million Ontarians.  
 
The WSPS advisory committee mandate is advisory in nature. We serve as the voice of the industry 
in providing WSPS with sector-specific insight and expertise to help eliminate workplace injuries, 
illnesses, and fatalities, and in representing our industries in Ministry of Labour, Immigration, 
Training and Skills Development (MLITSD), Workplace Safety & Insurance Board (WSIB) and Ontario 
Prevention System stakeholder consultations.  
 
Our volunteer role falls into three categories:  
1. Strategy: Contribute to the development of injury prevention strategies.  
2. Solutions: Support development of new health and safety initiatives, tools, and solutions. 
3. Advocacy: Engage in problem-solving dialogue with the prevention system, Ontario ministries,  
       and the research community.  
 
 
Thank you for this opportunity to provide feedback.  
 
We are pleased to lend our consolidated voice to this consultation.  
 
 
 
 
 
 

 
 
 
_______________________ 
¹It is important to emphasize that the comments and recommendations in this submission were authored by the WSPS 
advisory committee members, not WSPS itself. 
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COVID-19 brought to light a real issue with contagious illnesses and pandemics in our society. There 
are obvious and good reasons for supporting public policy measures to encourage and enable workers 
to stay home when ill. Containing and reducing the spread of communicable diseases is a necessity to 
the wellbeing of our society and to reduce stresses on an overburdened health care system. 
  
Illness was previously typically exposure to chemicals or biological agents related to the work 
process. Illnesses such as the flu and common colds are widespread and common in everyday life. 
Employers do not “cause” communicable illness. It is almost impossible to control the risk, given 
personal hygiene habits (such as hand washing) are not truly something employers can enforce. 
 
Much has been learned from the pandemic. Employers have learned, as has all of society, that 
distancing, handwashing, sanitizing, and communication is an important prevention activity to help 
prevent prevalent communicable illness from spreading. However, these illnesses are quite prevalent 
in society. Children in school and daycare settings are most frequently infected, then sharing with 
families who then may carry the illness to co-workers. 
 
Employers simply cannot control the risky activities engaged in by workers outside of work. To hold 
employers accountable when it can be obtained and spread through so many mechanisms dilutes the 
resources of employers in the prevention of industrial accidents and occupational disease. 
 
The policy acknowledges that communicable illnesses such as the common cold are highly 
transmissible and prevalent throughout the general population. If communicable illness becomes 
an allowed entitlement under the WSIB insurance scheme and impacts employer premiums, it may 
increase employer objections to claims allowed and employee appeals for claims denied. There will 
be a requirement for more adjudicators and increased volumes of appeals. Proving where a worker 
contracted an illness will not be easy. Although the policy speaks to rates of infection broadly in 
the community, tracking whether a workplace was the cause, verses being exposed in any public 
setting, to children, travel, etc., will be a challenging task. 
 
The policy does propose some limits, though they are not sufficient to address the potential for 
abuse of the benefits, the increase in claims, costs, and appeals, as well as the added strain upon 
an already overburdened medical system.  
 
The policy is generally clear and easy to understand for people with a middle level of technical 
knowledge when evaluating what to report. For those who are not very familiar with technical 
concepts, practical examples would be helpful, such as those provided for employment risk factors. 
Overall, the policy could benefit from being more accessible to those who may not have a high 
level of technical knowledge. 
 
There are a few areas where further clarification would be helpful. Below are a few comments, 
recommendations and questions submitted by members of the ten subsector advisory 
committees: 
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A. QUESTIONS 
 

1. The policy should include definitions and provide more clarity on the following:  
o Significant contribution 
o In person interaction 
o Diagnostic criteria 
o Trivial contributing factors 
o Excess of the norm 

2. Can WSIB’s definition align with public health definitions of Communicable disease? The current 
“definition” could include a cold, flu, strep throat etc. 

3. How would the WSIB define “out of the course of work”- i.e. if one is having lunch with someone 
who is sick but do not work together - would that meet the decision threshold? It is going to be 
very hard to track ALL illnesses back to the workplace without tighter definitions. 

4. Not clear how this is to be reported by medical, employer and employee. Will reporting use the 
same forms 6,7, 8 and if so, will the forms be modified to capture different/additional 
information? 

5. What are the metrics used for determining whether the risk is higher or lower - Workplace vs 
general population? 

6. How will these cases be reviewed by WSIB? Will there be additional manpower? 
7. Will pharmacists be considered a professional opinion in determination of the illness? 
8. Will other communicable diseases be allowed if they are not listed in the Appendix? 
 

B. COMMENTS & RECOMMENDATIONS 
 

ENTITLEMENT CRITERIA 
▪ It would be useful to provide guidance on how workplaces can demonstrate due diligence in 

not being a significant contributor to contracting a communicable illness, or what evidence 
they can provide during the claim process. 

▪ How will the WSIB medically determine whether a significant contribution was made to 
contracting the communicable illness? i.e. employees who take the bus but work alone and 
contracted COVID. 

▪ Include assessment of non occ conditions. 
▪ This section should include an explanation of significant contribution as entitlement should be 

based on pandemic vs. work related. As we cover the cost of benefits, the employer should 
score significantly higher than the pandemic and evidence cannot be weighted as 50-50. 
Evidence in total must be compatible with occupational conditions (80-20, employer, rather 
that 50-50). Simply providing employment should not make it work related. WSIB COVID 
questionnaire Q7 should be answered as Yes or NO, and unknown cannot be a factor of being 
work related.  
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IMMUNIZATION STATUS 
▪ This implies that the policy was written for COVID. This puts a significant burden on employers. 

Everyone has a part to play - employers MUST still make the workplace safe, however if a 
worker is not going to take steps to protect themselves, why should someone else be 
responsible. Safety is everyone’s responsibility.   

▪ There is a clear statement that entitlement to benefits will not be denied solely because they 
are not immunized. Reflecting on the scenario in Fall of 2021, when requiring vaccination was 
our best control measure for the hazard of COVID-19 in the workplace. There needs to be an 
element of engaging in measures to protect oneself and others – i.e. in the case of COVID, it 
was vaccination and self-screening and masking and distancing and HVAC and handwashing… 
etc. – all of our measures in the hierarchy of control.  This ought to reflect in the “Eligibility” 
section - an acknowledgement that to be eligible for WSIB benefits there must have been a 
good faith effort on the individual’s part to comply with all measures of control put in place by 
the employer. An individual’s failure to comply with control measures implemented by the 
employer needs to be weighed into the eligibility requirements. 
 

DETERMINING WHETHER THE WORKER CONTRACTED A COMMUNICABLE ILLNESS 
▪ For the second criteria, suggestion would be to add the following: “a diagnosis by a treating 

health professional qualified to provide such a diagnosis based on a clinical assessment of the 
worker during the period of illness where laboratory or at-home testing confirmation is not 
possible”. Without this added provision there might be a lot of presumptive COVID cases and 
the definition of “laboratory confirmation” could be a barrier as there are doctors who will not 
see someone if they are COVID positive but rapid testing remains available. This additional 
provision could remove the ambiguity.  
 

EXCEPTION TO LABORATORY OR CLINICAL EVIDENCE OF CURRENT INFECTION 
▪ This exception requires a more definitive explanation.  
▪ “laboratory confirmation is not available for the communicable disease” is an acceptable 

exception.  A new communicable disease may be difficult to test for, similar to COVID. 
▪ If applicable, it may be worth mentioning other types of laboratory testing besides clinical 

evidence.  
▪ Clinical evidence saying that the infection is work related should not be considered by itself. 

Timely testing/ timely medical is as important here as it is in other compensable incidents. 
During the occurrence of a pandemic, medical testing is required without exception.   

▪ Concerns that it may be hard to argue that the communicable illness did not “arise in and out 
of the course of employment” 
a. Policy should be adjudicated similarly to a gradual onset claim, where the presumption does 

not apply, however reading this policy it seems to attach an automatic presumption. This limits 
the employer’s ability to provide contrary evidence. It does not seem like it is being 
adjudicated on a balance of probabilities. For example: how does mandatory PPE requirements 
enforced by the employer play into this? This is still and likely will remain prevalent in many  
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healthcare settings. As we know, if it is not prevalent in the community, it is unfair to presume 
it occur in the course of employment. 

b. “laboratory testing requirement” - This should not count as a medical document. This can be 
falsified, as it is not specifically attached to a worker’s name and completed in a healthcare 
setting. 

▪ Additional clarification if supporting medical information is required and if these bullet points 
are stand alone factors.  

▪ “A claim for a communicable illness may be adjudicated in the absence of laboratory or clinical 
evidence from the relevant time indicating the existence of a current infection in the worker if 
the worker has or had a legitimate reason for not seeking health care or laboratory testing 
during the period of illness”.  If they cannot seek healthcare, it contradicts WSIB Operational 
Policy 11-01-10, i.e., proof of accident and compatibility to diagnosis. How do they propose to 
adjudicate if there is no evidence? If there is no test for the type of the virus/bacterial 
infection, then specifically state this. This should not be a catch all and leaves it very vague. 

▪ “the worker’s presentation (i.e., signs and symptoms) and whether it is compatible with the 
signs and symptoms of the communicable illness established to exist in the workplace”  -  
Perhaps referring to the “standard incubation and recovery periods” may be beneficial so that, 
if this is exceeded by the worker, ongoing entitlement should not be warranted on this 
subjective element (i.e. similar to pain component). 

▪ Suggestion is to amend the first criteria to state “the illness does not have an incubation period 
of more than four days as noted in the Appendix”. A norovirus or flu case seems to be a bit 
more obvious compared to COVID and it would be good for workers to rapid test at minimum.  

▪ Suggestion to amend the second criteria to state “the worker cannot reasonably access or does 
not qualify for diagnostic testing that is not otherwise available to the public”. Public transit 
issues or lack of PCR testing should not be considered legitimate reasons.  

 
DETERMINING WHETHER THE COMMUNICABLE ILLNESS WAS CONTRACTED IN THE COURSE OF  
EMPLOYMENT  
▪ This section needs to be more specific - it would be helpful to outline what relevant evidence 

can be considered from the employer.  
▪ Consider the inclusion of CDC as a factor in determining diagnostic criteria.  
▪  “Suspected” is vague and not a conformation, therefore this should be changed to 

“confirmed” i.e. outbreak or confirmed case 
▪ “The inability to identify a specific work-related contact source for the worker's communicable 

illness does not mean the worker did not contract the communicable illness from exposure 
occurring in the course of employment. In the absence of a specific work-related contact 
source, the decision-maker must determine the issue of whether the communicable illness was 
contracted by the worker while in the course of employment after weighing all of the available 
relevant evidence”     
This section again leads to a presumption element but makes it very difficult for the employer 
to rebut as they are relying on subjective evidence (i.e. confirming actual cases in the worker’s 
family or confirming if they do in fact in wear PPE  while in the community). 
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o This policy needs to be based on science, this entire clause can be another open ticket to 

allowing claims that are questionable and unfairly penalizing employers time and expense 
to have to appeal claims with no evidence to show one way or another.  

 
EMPLOYMENT RISK FACTORS  
▪ These factors need to be assessed on a trivial vs. non-trivial basis. Defining trivial & non-trivial 

factors will help to quantify risk. 
▪ Increased risk factors should be taken into consideration but cannot be a deciding factor. 

Similar to Chronic MSD issues just because someone works in a high risk setting does not mean 
that their injury occurred in the workplace - it really needs to be investigated properly. COVID 
exposed employers to these similar issues where a worker working during lockdowns was at 
greater risk but on many occasions, claims were allowed despite the workers level of risk being 
exponentially low. Instances of claims being allowed because someone had COVID in a 40,000 
square foot facility and because another worker contracted it, their claim was allowed even 
though both workers never interacted and worked at alternate parts of the facility.  

▪ Add “direct contact” information including definition and how frequency and duration can be a 
factor for applicable diseases such as COVID. Example, taken from Ontario's Covid Case 
Management document: were in close proximity (less than 2 meters) for at least 15 minutes or 
for multiple short periods of time without measures such as masking, distancing, and/or use of 
personal protective equipment depending on the nature of contact.  

 
COMMUNITY-ACQUIRED COMMUNICABLE ILLNESSES 
▪ It is good to note that the policy discusses community acquired communicable illness – 

however when keeping COVID 19 in mind, it was very hard to pinpoint when an exposure 
occurred.  

▪ While the policy provides good examples of situations in the healthcare sector, it would be 
useful to include examples from other contexts.  

 
PUBLIC HEALTH EMERGENCY 
▪ It is unclear whether workplaces are expected to take extra measures during a public health 

emergency. The policy should possibly indicate that ongoing updates through a public health 
emergency may impact entitlement up to 6 months from the period of communicability. 

▪ We note that in-person interactions when appropriate PPE is worn, does not necessarily 
increase risk.  If the exposure criteria that is outlined in the previous paragraphs is still utilized 
to make entitlement decisions – this statement is fine.  Consideration should be given to the 
safety parameters that have been put into place by the Employer, and the claim should not be 
auto adjudicated based on ‘essential worker’ status.  

 

COMMUNICABLE DISEASE CHART  

▪ Will there be consideration on working nationally or setting a standard on compensable vs 
non-compensable? Ontario’s incubation period is 1-14 days whereas other provinces may be 
up to 7 or 10 days. It would be ideal for national employers. 
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▪ Perhaps identify what the policy does not cover or consider farm workers who may be subject 
to avian flu (and sporadic cases). This could impact several workplaces.  

▪ The examples provided in the document could include some other communicable diseases 
such as rabies, Tuberculosis or Q-fever.  i.e. individuals who work in Biosafety laboratories and 
CAF, where there would be an inherent occupational risk. 

▪ Hepatitis B is listed, but why not Hepatitis A and B? 
▪ Perhaps conjunctivitis should be listed.  
 
ADDITIONAL COMMENTS 
▪ If not carefully worded, this policy may dilute safety budgets and ability to prevent catastrophic 

injury. 
▪ Companies have sick policies – where employees are paid so many sick days – assuming it becomes 

a WSIB case – then employees would be paid by WSIB and not use their sick days. We wouldn’t 
want them to double dip. 

▪ Employees that come to work sick – workplaces have a policy to keep people home if they are sick 
– but if an employee doesn’t follow it and then gets others sick – that can result in WSIB claims for 
all the other employees. 

▪ If a company has a good policy to stay away from work and they aren’t interacting with the public 
–it would be hard for an employee to show they got sick at work. Would this be a consideration? 
Would WSIB consider this in determining a workplace exposure? If so, perhaps it can be included 
in the policy. 

▪ Can some workplaces even be excluded from the policy?  for example – those that have no 
interaction with the public and would be at reduced risk. 

CLOSING REMARKS 
COVID-19 has taught us a great deal and we do recognize the real and pressing need to ensure 
individuals can stay home when they contract a communicable illness. There are employees that 
cannot afford a day without pay, which forces people to go to work, putting others at risk. There 
are employers who cannot afford a generous paid sick day plan.  
 
Additional financial burdens placed on employers during an already unstable post COVID period 
carries the risk of business closures. There needs to be a balance to ensure workers can stay home  
and not infect others, while ensuring businesses can sustain operations with the costs being  
proposed. A thorough review is needed to do this in a manner that ensures all parties are  
adequately protected. Essential businesses need support to recover from the financial impact of 
COVID-19. It is significant that some smaller businesses will not be able to afford paid sick time for  
employees and could be forced out of business. It is critical to determine what type of minimum  
sick benefits should be mandated in all businesses.   
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